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[159] The conduct of the Trust and the Board has been subversive of the ohjects of
the Trust Act, in that the residents of Trust-held tand have been reduced fo mere
tenants, having o rights beyond that of permissive occupation and use, and the Trust
has effectively become a landlord rather than a trustee. This situation has resulted in
the loss of the residents’ PTO rights and customary law rights to land, including their
informal rights to and interests in the tand in question,

[160] Aslseeit, the conduct of the Trust and the Board in this matter does not show
that they intended to address the injustices of the shameful past, as they profess to
have been, which was characterised ‘. . | by oppression, deprivation of a significant
segment of our society and deep-rooted inequalities. . .7 it seems to me, on the
evidence before me, that the Trust and the Board are dedicated to uphelding and
pursuing the system devised through the decades which, according to Kunju AJ in
Diakavu v Irfani Traders CC,7 ensured:

‘. . that the degree of tenure security that black people were entitled to was more precarious

than the tenure security to which white people were entitled, At its core, the approach to black
people was that they would be perpetual tenants on their own land they occupied and used.’

[161] Jafta J, writing a minority judgment, in Daniels v Scribante and another (Trust
for Community Outreach and Education as amicus curiae),t0 stated that:

‘.. {tlhe purpose of entrenching the rights of access fo land and secure tenure was to ensyre
that the State, through reasonabie measures within its budget, progressively makes the
realisation of those rights achievable to the millions who did not enjoy therr.

The objective of the democratic government is that the residents who have insecure
tenure of land achieve full ownership of such land. It is apparent from the papers that
the Trust and the Board have also fully been aware of this government purpose,

[162] However, the conduct of the Trust and the Board does not accord with the
purpose to improve the tand so that the owners of Trust-held land ultimately receive
full ownership of the land. The conduct of the Trust and the Board, as outlined above,
amounts to an arbitrary deprivation of the beneficiaries’ and residents’ PTO rights,

'8 Maledu v itereleng above para 95.

" Diakavu v Ifani Traders CC 2018 JDR 1424 {ECM) para 9.

% Daniels v Scribante and another (Trust for Community Outreach and Education as amicus curiae)
2017 (8) BCLR 948 (CC) para 160

=
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customary law rights, and informal rights to or interests in Trust-heid land. Such
deprivation is not only in violation of the provisions of the Trust Act, but also of IPILRA
and the Constitution. The Trust and the Board may under s 2(5) of the Trust Act be
entitled to let a portion of the Trust-held land, but there is no law which permits them
to convert the whole scheme of trusteeship to a lease holding scheme. They are
required to make decisions by applying known and general principles of law.3' There
must be lawful authorisation for the exercige of public power. Exarcise of public power
is required to comply with the Canstitution ang therefore with the doctrine of legality 82

[163] The conduct of the Trust and the Board in replacing PTOs with residential
leases, and in persuading or inducing, coercing and compelling beneficiaries and
residents of Trust-held land, who held and were entitled to hold PTO rights and
Customary law or IPILRA rights in Trust-held land, to conclude lease agreements with
the Trust, without furnishing such rights holders with complete and accurate
information on the nature and effect of the lease agreements on their existing land
rights, is unlawful and unconstitutional.

[164] There is no rational relation between the lease holding scheme, which the Trust
and the Board has adopted, and the achieverment of a legitimate governmental
purpose under the IPILRA and the Constitution.®® The absence of a rational relation
between the lease holding scheme and the achievement of a legitimate governmental
purpose, justifies the conclusion that the implementation of the lease holding scheme
Is arbitrary, and accordingly inconsistent with the rule of law and the Constitution. The
Trust and the Board have not demonstrated any lawful and constitutional basis for
replacing PTO rights with residential leases, and for demanding the payment of rental
by the beneficiaries and residents of Trust-held land, for the land on which they five,
being the true and ultimate owners of the land in question.® The deprivation of the
residents’ property rights is also arbitrary within the meaning of s 25 of the Constitution,
as the Trust and the Board have failed to provide sufficient reason for such deprivation,

51 B Beinart ‘The Rule of Law’ (1962} Acta Juridica 99 at 102,

B2 See Pharmaceutical Manufacturers Association of 8A and another In re By parte Fresiden! of the
Republic of South Africa and others 2000 {2) SAB74 (CC),

5 New National Party of South Africa v Government of the Republic of South Africa and others 1999
(3) SA 161 (CC) para 24.

¥ Pharmaceutical Manufacturers Assaciation above.

|
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The evidence does not establish that the Trust and the Board aimed to strengthen
insecure rights. The evidence, and an overall view of the scheme as a whole, suggests
the aim of generating revenue for the Trust And clause 6.8.4 of the leases before us
suggests (and | put it no higher than that for present purposes) that the aim was to
maintain such a revenue stream more or less in perpetuity.

[165] Furthermore, if the Trust and the Board genuinely aimed to strengthen insecure
land rights, one would have expected them to have regard to the provisions of the
Upgrading of Land Tenure Rights Act Section 3 of that Act makes provision for a
relatively easy route to conversion of Ccustornary ownership to registered title in respect
of land mentioned in Schedule 2 to the Act, which includes ‘any right to the ocoupation
of tribal land granted under the indigenous law or customs of the tribe in Question’. if
the Trust and the Board were in any doubt as whether that Act applied to KwaZuly
when it was enacted, they could have approached the government to take steps to
render it applicable, And if they were of the view that the Act did not apply to KwaZulu
when it was enacted, and that the exclusion of rights under s 3 of the Act from the
ambit of s 25A of the Act prevented the enjoyment of rights in terms of s 3 with regard
to the land to which the government of KwaZulu formerly had title, they could likewise
have asked the government to reciify that situation; and if that failed, could have
pursued the relief ultimately granted by the Constitutional Court in Herbert N.O, and
Others v Senqu Munijcipality and Others,® which had the effect of extending the rights
under s 3 to the whole of South Africa, None of that was done.

Breach of statutory and constitutional duty

[166] The applicants aver that the Minister as well as the MEC, being the
functionaries responsible for the administration of both the Land Affairs Act and the
Trust Act, have failed to exercise effective oversight of the Trust and the Board to
ensure that they act within their powers, and to pratect the property rights and security
of tenure of beneficiaries and residents of Trust-held fand.

[167] The applicants’ conterition is that being fully aware of the Trust and the Board’s
conversion of PTOs fo leaseholds, and the effect thereof, the Minister or the MEC took

% Herbert NO and others v Sengu Municipality and others 2019 (8) SA 231 {GC).
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no steps to intervene or to stop the Trust and the Board from doing so. Instead, the
Minister and MEC, in derelict of their statutory and constitutional duties to PTO rights
holders and beneficiaries or residents of Trust-held land, turned a biind eye to the
urlawful activities of the Trust and the Board to the detriment of the applicants and all
other beneficiaries and residents of Trust-held land,

[168] For the Minister to be said to have an obligation to intervene or to stop the Trust
and the Board at the time when they converted the frusteeship to lease holding, an
Act of Parliament or the Constitution must require or authorise her to fulfif particular
duty or to perform a certain function. For the legality of the executive action is
measured against the Bill of Rights, other provisions of the Constifution and an Act of
Parliament. Mr Semenya SC for the Minister and the MEC has argued that the Minister
lacked competency to intervene or to stop the Trust and the Board from replacing
PTOs with leases. He based his argument on the fact that the Trust-held land vests in
the Trust, and it is not government land In terms of the Land Affairs Act. The Minister
therefore has no legal authority to grant PTOs on land which is not owned by the State.

[169] Such argument does not hold water, since s 1 of the Land Affairs Act, as
amended, defines ‘Government lang’ as,

the land which was transferred to the Government of the former self-governing territory of
KwaZuly in terms of Proclamation No. R, 232 of 1988 and includes any land acquired by the
said Government thereafter and, subject to the provisions of the KwaZulu Ingonyama Trust
Act, 1994 (Act No. 3 of 1994), fand transferred to and held in trust by the Ingonyama as trusiee
of the Ingonyama Trust in terms of the said Act,#6

(1701 A similar definition is contained in Proclamation R63 of 1 998, which amended
the Land Affairs Act to include the land held by the Trust. Both the Supreme Court of
Appeal®” and the Constitutional Court®® have held that the Trust is an argan of state
as defined in s 239 of the Constitution. The Minister thus has the authority to
demarcate alfotrnents and grant PTO rights on Trust-held land under the Land Affairs
Act.

——

% The definitions of ‘Govermnment’ and ‘Government land’ were substituted by Proclamation 63 of 1005,
8 Ingonyama Trust v eThekwini Municipality 2013 (1) 8A 564 (SCA).
¥ e Thekwini Municipality v Ingonyama Trust 2014 (3) SA 240 {CC),
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[171] In the main, the objectives of the Land Affairs Act are to make provision for
tenure and the registration of certain forms of fitle in respect of land. Sections 24 to 26
of the Land Affairs Act and 27O Regulations vest certain powers in the Minister, to
perform certain functions on Government land or land owned by a tribal authority, with
regard to the granting of PTOs.

[172] Interms of s 24, the Minister demarcates allotments of Government land or land
owned by a tribal authority, for the purpose of granting PTOs. Section 25 grants the
Minister the power to issue, grant, record, and withdraw or otherwise dispose of a
PTO. Section 26 defines the manner in which a PTO right holder may strengthen and
formalise the right, by having the land concemed surveyed and acquiring a deed of
grant rights and a certificate of registerad title,

[173] With regard to Trust-held land, the administration of PTOs is governed by the
PTO Regulations. Such regulations define the process of issuing and registering
PTOs, and the respective roles of the tribal authority and the Minister. The Minister
has an oversight over the Trust and Board’s execution of their functions and exersise
of their powers under the Trust Act, which must be read with s 7(2) of the Constitution.
The section provides that ‘the state must respect, protect, promote and fulfil the rights
in the Bill of Rights’, Upon proper construction of the section, the Minister, as the
relevant representative of the executive, is enjoined to respect and protect the existing
property rights and security of tenure of the residents and occupiers of Trust-held land.
section 2 of the Constitution makes it mandatory to fulfil the obligations imposed by
the Constitution,

[174] Itis evident from the above that the Minister is assigned the function to exercise
the powers granted by Chapter X! of the Land Affairs Act and the PTO Regulations. In
terms of these, the Minister is empowered to issue, grant and withdraw or otherwise
dispose of a PTO right, as indicated above. Conversion of a PTO to ownership requires
the approval of the Minister in terms of 8 26(1).

[173] At all times material hereto, the Minister has admittedly been fully aware of the
fact thaf the Trust and the Board are engaged in the PTO Conversion Project and that
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as a replacement thereof, the Trust and the Board are concluding lease agreements
with the beneficiaries and residents of Trust-held land. This is also confirmed by the
fact that the Minister has over the years been furnished with reports by the Trust and
the Board, detailing the implementation of the PTO Conversion Project and the
rationale behind it.

[176] The Minister, as the authority responsible for administering the grant and issue
of PTOs under the Land Affairs Act and PTO Regulations, is duty bound to prevent
interference with the exercise of such powers and performance of the duties under the
Act and Reguiations.

[177] The evidence establishes that the Ministar has failed to perform the required
functions and to ensure that the residents and the occupiers of Trust-held land, who
require PTOs, are able to obtain them, and that all the granted PTOs are registered
and protected. Her dereliction of duty is also evident from her failure to respond to the
correspondence from the Legal Resources Centre in thie regard.

[178] Summarised, the Minister has, firstly, failed to exercise oversight over the
conduct of the affairs of the Trust and the Board, the exercise of their powears and the
execution of their duties under the Trust Act. Secondly, the Minister has failed to
respect and protect the existing property rights and security of tenure of the residents
of Trust-held land, as required by s 7(2) read with s 25(1) of the Constitution which
provides that;

‘No one may be deprived of property except in terms of law of general application, and no law
may permit arbitrary deprivation of property .’

{179] In the absence of any law authorising the Trust and the Board to replace PTOs
with leases, the Minister was then conscious of the arbitrariness and unlawfulness of
their conduct. The Minister, having been properly apprised of the precarious situation
treated by the Trust and the Board, knowing and understanding its implications and
the effect thereof, did not take any steps to intervene and restrain the Trust and the
Board from carrying out their unlawful activities. Instead, she allowed them to assume
the power and to use it untrammelled, to the detriment of the property rights of the
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beneficiaries and residents of Trust-held land, and she thereby ultimately identified
herself with their activities,

Powers conferred by Chapter XI of the Land Affairs Act and PTO Regulations
[180] The applicants aver that save for transferring full ownership rights, PTOs and
FTO Regulations remain the only statutory mechanism available fo secure and
formalise land rights on unsurveyed fand. Chapter X) of the Land Affairs Act (ss 24 to
26) together with its regulations thus continues to give PTO rights over Trust-held
land. In total disregard of the existing statutory framework, the Board decided that
PTOs should no longer be issued, and that the residents of Trust-held tand rmust
conclude long-term lease agreements with the Trust instead. The PTO Conversion
Project has fundamentally undermined the security of tenure of the residents of the
Trust-held land.

[181] In their submission the applicants are adamant that the Land Affairs Act and
the PTO Regulations are still the only existing statutory mechanism through which
transfer of land ownership in the rural areas falling under the Trust can be achieved.
Thay have not been deciared unconstitutional and invalid. The applicants, therefore,
in the event of the absence of a readily available means of securing and formalising
land tenure for the residents of Trust-held land, seek the impiementation of the PTO
altocation and registration scheme under the Land Affairs Act and FTO Regulations,

[182] The Trust and the Board abject fo this on two grounds. Firstly, on the fact that
PTOs are racially discriminatory in that their reintroduction will offend against the
Constitution and the provisions of the Abolition of Racially Bagsed Land Measures
Act® Secondly, ss 24 to 26 of the Land Affairs Act, governing the PTOs, were
repealed by Proclamation R63 of 1998, which was issued in terms of item 14 of
schedule 6 to and s 99 of the Constitution.

[183] The Trust and the Board contended that in the process of the conciliation of all
provincial and self-governing hometands law, the Land Affairs Act was taken over by
national government through Procfamation R83 of 1998, In so doing, Chapter Xl

" Abolition of Racfally Based Land Measures Act 108 of 1991,
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thereof (which included ss 24 to 26) was effectively repealed. In the Trust and the
Board’s submission, the PTOs, as an instrument of land rights, ceased to exist in 1998.
They argue that PTOs could therefore not be used under the Land Affairs Act and
there is no provision in the Trust Act for PTOs to be issued. Accordingly, the Trust has
no power to issue PTOs under the Trust Act, nor does the Minister have the power 1o
issue PTOs under the Land Affairs Act or the Trust Act. The Trust and the Board also
base their contention on the fact that the assignment of the Land Affairs Act to the
Premier of KwaZulu-Natal excluded the provisions relating to PTOs in the Land Affairs
Act. Furthermore, it was argued that the PTO Regulations were not assigned, nor
cauld they be assigned since their statutory origin had disappeared.

[184] Under item 2(1) of schedule 6 of the Constitution {a]ll law that was in force
when the new Constitution took effect, continues in force’ until amended, repealed and
is found to be inconsistent with the Constitution.

[185] ltem 14 of schedule 6 provides:

‘Assignment of legislation to provinces

“14. (1) Legislation with regard to a matter within a functional area listed in Schedule 4 or 5 to
the new Constitution and which, when the new Constitution took effect, was administered by
an authority within the national executive, may be assigned by the President, by proclamation,
to an authority within a provincial executiva designated by the Executive Council of the
province,

{2) Tothe extent that it is necessary for an assignment of legislation under subiterm {1} to be
effectively carried out, the President, by proclamation, mgy—

(&) amend or adapt the legistation to regulate its interpretation or application;

(D) where the assignment does not apply to the whole of any piece of legislation,
repeal and re-enact, with or without any amendments or adaptations referred
to in paragraph (a), those provisions to which the assignment applies or to the
extent that the assignment applies to them; or. .

[186] Item 14 of schedule 6 of the Constitution makes provision for the assignment
of old order legislation, by proclamation to the provinces, by the President of the
Republic of South Africa. That was how Proclamation R&3 of 1898 came into
existence. In terms of itlem 14(2)(b), where only part of a statute is assigned to the
province, only those parts of the statute that are assigned must he repealed or re-
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enacted. That must only be for those provisions to which the assignment applies or to
the extent that the assignment applies to them,

[187] When the Land Affairs Act was assigned to KwaZulu-Natal in terms of
Proclamation R63 of 1998, ss 11, 24, 23, 26, 29, 30 and 36 were excluded. Sections
24 10 26 are the provisions governing PTOs, The KwaZulu Land Affairs Amendment
Act, % which came into operation on 11 September 1998, amended the Land Affairs
Act so as to validaie certain acts purporting to have been performed in terms of the
Act. Proclamation R9 of 1997%' amended the Land Affairs Act by substituting and
deleting certain definitions amending s 9 and references; amending ss 11, 19, 30, 38,
37, and 39; repealing s 35, and inserting Schedule l. Once again, the PTQ provisions
were not affected. However, the Minister delegated powers under ss 24 o 26 of the
Land Affairs Act and the PTO Regulations to the MEC on 19 September 1998.
Henceforth, the MEC became responsible for the issuing and registration of PTO rights
on Trust-held land.

[188] The generat rule is that; ==
H'...an earlier enactment is to be regarded as impliedly repealed by a later one if there is an
irreconcilable conflict between the pravisions of the two enactments . . the exception applies
when the earlier enactment is a special one, because it should not be presurmed that the
Legistature intended to repeal the special enactment if it did not make it clear that such was
indeed its intention.’

[189) 1n re Smith's Estate,® it was said that:

... where there is an Act of Parliament which deals in a special way with a particular subject-
matter, and that is followed by & general Act of Padiament which deals in @ general way with
the subject-matter of the previous legislation, the Court ought not to hold that general words
in such a general Act of Parliament effect a repeal of the prior and special legislation uniess it
can find some reference in the general Act to the prior and special legistation, or unless effect
cannot be given to the provisions of the general Act without halding that there was such a
repaal’

% KwaZulu Land Affairs Amandment Act 48 of 1098,

¥ Proclamation RY of 1997, GG 17753, 31 January 1997,

% Khumalo v Director-General of Co-Operation and Development and others (19917 1 All GA 267 (A)
at 301.

% In re Smith's Estate, Claments v Ward (1887} 35 ChD 589 af 595,

N
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[190] In the absence of an express repeal, there is a presumption that a fater general
enactment was not intended to effect a repeal of a conflicting earlier and special
enactment. The presumption falls away, howaver, if there are clear indications that the
Legislature nonetheless intended to repeal the earlier enactment.

[191] Section 12(2)(c) of the Interpretation Act,% provides that when a law is
repealed, any right, privilege, obligation or liability acquired, accrued or incurred under
the law is not affected unless the contrary intention appears, 95

[192] When only part of the Land Affairs Act was assigned to KwaZulu-Natal under
Proclamation R63 of 1998, the effect thereof was that the unassigned portions of the
Act continued to be in force under the administration of national government, This is
evident from the fact that the unassigned portions, together with the PTO Regulations,
were later delegated to the MEC by the Minister on 19 September 1998. The
assignment excluded ss 24 to 26 and no reference has been made {o them in the
legistation, which could justify the presumption that they were repealed. When the
Land Affairs Amendment Act amended the Land Affairs Act through Proclamation RO
of 1997, nene of the PTO provisions were repealed. As a consequence, there is no
conflict, let alone an ireconcilable one, between the provisions of ss 24 to 26 and the
assigned portions of the Land Affairs Act which could justify the conclusion that the
PTO provisions were repealed. Further, in terms of the Land Aftairs Act, the Minister
has an obligation to dispose of Government land to the residents of Trust-held land,
who are entitled to secure security of tenure over the land on which they live. In terms
of s 12(2)(c) of the Interpretation Act, such an obligation of the Minister, and the right
or privilege of the residents of Trust-held land, ie to acquire security of tenure, would
remain intact even if the provisions in question were to be repealed,

[193] The contention by the Trust and the Board that the PTO provisions and
reguiations, as the statutory mechanism through which ownhership of land can be
transferred on unsurveyed land, were repealed or ceased to exist in 1988, is not borne

¥ Interpretation Act 32 of 1957.
¥ See also Msunduzi Municipality v MEC of KwaZulu-Natal Province for Housing and ancther [2004] 2
All SA 11 (SCA),
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by any evidence or recardings. Accordingly, | do not find any merit in such contention.
If the PTO provisions were indeed repealed in 1998, as the Trust and the Board allege,
there would be no need for the Board in 2007, at a meeting of the Portfolio Committee,
to declare that it had terminated PTOs and to state the reason for so doing. What is
noticeable is that the reasons the Board gave in its Annual Reports for the termination
of PTOs are quite different from that which is contended now. At no stage had the
Trust and the Board made any mention of the repeal or the ceasing to exist of the PTO
provisions and the regulations in 1998 as the reason for their intended termination of
PTOs. To the contrary, the evidence clearly establishes that FTOs and the regulations
still remain the only statutory mechanisms for securing and formaliging land tenure on
unsurveyed land in the rural areas, including Trust-held land.

Court’s Protection

[194] This court has a duty to protect PTO rights, custorary law rights and informal
rights or interests (collectively referred to as ‘property rights’) of the true and ultimate
owners of Trust-held land against the conduct of the Trust and the Board, which
purports, in excess of their powers and authority, to deprive the beneficiaries and
residents of the fand in question of such rights.% Further, this court has a duty to
redress the resultant infringement and deprivation of the beneficiaries’ and residents’
property rights from the unlawful conduct of the Trust and the Board and inaction of
the Minister.

[195] For deprivation to take place, there must be a legally protectable interest or an
entitlement removed, and the impact of interference must be of sufficient magnitude
to warrant constitutional engagement. In the present case, the property rights referred
to above, are worthy of protection and are sufficiently substantial that their removal
constitutes deprivation, ¢

[196] The land that is vested in the Trust is held on behalf of and for the exclusive
use and benefit of its residents. The Trusts conduct constitutes 2 substantial
interference with and limitation of customary and PTO land rights, that goes beyond

% See also Minister of the Interior and another v Harris and others 1952 (4) SA 789 (A) at 784A,
% See South African Diamond Producers Qrganisation v Minister of Minerals and Enargy and others
2017 (6} BA 331 (CC).
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any normal restriction on the occupation, use and enjoyment of land found in an open
and democratic society, which amounts to deprivation.

[197] Rendering the occupation of the home tenuous dislocates the way of life of an
occupier. In Daniefs v Scribante,® Madlanga J, quoting from Rolsman, 99 said:
‘Becurity of tenure is fundamentally important because it is the besis upan which residents
build their lives. lf enables people to make financial, psychological, and emotional investments
in their homes and neighbourhoods. It provides depth and continuity for children’s scheol
attendance and for the religious, social and employment experiences of children and aduits.
Security of tenure enables tenants “to fully participate in social and political lifs”.’

In fact, security of tenure forms & link between the occupier's past, present and future,

[198] H is open for this court to order the Minister ta devise a programme or scheme,
including taking reasonable measures to provide relief to the beneficiaries and
residents who have been subjected to an uniawful lease holding scheme, and to assist
the beneficiaries and residents of Trust-held tand to achieve fult ownership of the land
allotted to them as individuals where the law gives such members of the community
the right to pursue that course.

[198] As indicated above, the applicants amended the prayers they sought in the
notice of motion and replaced the notice of motion with a draft order. In this regard, in
President of the Republic of South Africa and another v Maodderklip Boerdery (Agri SA
and others, amici curiae), % the Constitutional Court, endorsing the decision of the
Supreme Court of Appeal,'® agreed with the observation of the SCA that:

‘If @ constitutional breach is established, this Courtis . . . mandated o grant appropriate relief.

A claimant in such circumstances should not necessarily be bound to the formulation of the
relief originally sought or the manner in which it was presented or argued.’

® Daniels v Scribante 2017 (8) BCLR 949 (CC) para 33.

* Rotsman ‘The Right to Remain: Common Law Protections for Security of Tenure’ (2008) 86 North
Carofina Law Review 817 at §20.

19 Prosident of the Republic of South Africa and another v Modderklip Boerdery (Pty) Lid (Agri SA and
others, amici curiae) 2005 (5) SA 3 (CC) para 53.

1 Modderfontein Squatiers, Greater Benoni City Council v Modderklip Boerdery (Ply) Lid (Agri A and
Legal Resources Cenire, amici curiae); President of the Republic of South Africa and others v
Moddarklip Bosrdery (Ply) Ltd (Agri A and Legal Resources Centre, arnici curige) 2004 (&) BA 40
(SCA) para 18,
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As the evidence in this case has established the unlawfulness and unconstitutionality

of the conduct of the Trust and the Board, as well as that of the Minister, the applicants

are entitled to appropriate relief. Section 172(1) of the Constitution provides that:

‘When deciding a constitutional matter within its power, a court ~

(a) must declare that any law or conduct that is inconsistent with the Constitution is invalid
to the extent of its inconsistency, and

{h) may make any order that is just and equitable, , .

The conduct of the Trust and the Board as well as that of the Minister is held to be

unconstitutionat to the extent that it violates the right to property, as enshrined in s 25

of the Constitution, of the residents of Trusk-held land.

[200] The evidence establishes that the unlawful activities of the Trust and the Board
when replacing PTOs with residential leases, together with the dereliction of statutory
and consiitutional duties by the Minister or her delegate, the MEC, have seriously
prejudiced the third to ninth applicants in terms of their existing customary law rights
and/or informal rights to and interests in the Trust-held land. In order to redress the
situation, and to protect the beneficiaries and the residents from further harm, | agree
with the applicants that the structural and interdictory relief sought in the draft order is
an essential, necessary and appropriate remedy in the cireumstances.

[201] Supervisory structural interdicts serve to . . . ensure that courts play an active
monitoring role in the enforcernent of orders’.’%2 The requirement that the respondents
should report to court, on affidavit on the steps taken, ensures that the administrative
measures ordered are complied with within a specific time period. Furthermore, *. .
the court's role continues until the remedy it has ordered in a matter has been
fulfilled’. 193 By granting the structural interdict, a court receives *. . _ a response in the
form of reports and thereby prevents a failure to comply with the posifive obligations
imposed by its order’.1% The enrolment of the matter before this court is essential for
the court to defermine the progress made in the implementation of the orders sought,
which " . . guaraniees commitment to the constitutional values of accountability,

02 Pheko and others v Ekurhuleni Metropolitan Municipality and others (Socio-Economic Rights
Institute of South Africa as amicus curiag) 2016 {10) BCLR 1308 (CC) par 1.

18 Ihid,

104 | pvigf.
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responsiveness and openness by all concerned, in a system of democratic
governance’. 105

Costs

[202] The complexity, novelty and importance of this matter, more particularly to the
parties, is not in dispute. The applicants have been compelled by the unlawfut activities
of the Trust and the Board, together with the Minister's dereliction of duty, to approach
this court for relief. Because of the nature and the circumstances of this case, the
applicants have hired the services of four counsel. In my view, the services of such
counsel has been essential and necessary. Itis tharefore appropriate and just to award
applicants costs of this application.

Order

[203] In the result, | grant the following order;

1 It is declared that the first respondent (‘the Trust’) and the second respondent
('the Board") acted untawfully and in violation of the Constitution by -

1.1 concluding residential lease agreements with persons living on the land
held in trust by the Ingonyama (‘Trust-held land') who are the true and
beneficial owners of Trust-held land ‘under Zulu customary law, by virtue
of being members of the tribes and communities referred to in section
2(2) of the Ingonyama Trust Act 3KZ of 1994 (‘'Trust Act)), and

1.2 concluding residential lease agreaments with persons who held or were
entitled to hold Permissions to Occupy or other informal rights to land
protected under the Interim Protection of Land Rights Act 31 of 1996
(IPILRA’) in the land subject to the leases, without complying with the
requirements of section 2 of IPILRA.,

2. Alf the residential lease agreements concluded by the Trust and the Board, in
respect of residential land or arable land or commoenage on Trust-neld land,
with persons who -

21 are the true and beneficial owners under Zulu customary law of Trust-
held land, by virtue of being membars of the tribes and communities
referred to in section 2(2) of the Trust Act, or

185 [pid.
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2.2 held or were entitted to hold Permissions to Occupy or any other informal
rights to land protected under IPILRA in the land subject to the leases,
are declared to be unlawful and invalid.

itis declared that the Trust is obliged forthwith to refund any and all money paid

to the Trust or the Board under the lease agreements referred to in paragraph

2 to the persons who made such payments and any person who made

payments under the lease agreement is entitled to a refund by the Trust to the

extent of such payments,

It is declared that the third respondent (‘the Minister’) has breached her duty to

respect, protect, promote and fulfit the constitutional right to property of the

holders of IPILRA rights vested in respect of the Trust-held l.and, by —

41 failing to respect, protect, promote and fulfil the existing property rights
and security of tenure of the residents of Trust-held fand, as required by
sections 25(1) and 25(8) of the Constitution, read with section 7(2) of the
Constitution;

4.2  failing to axércise, alternatively failing to ensure the exercise by her
delegate, of the powers conferred by chapter X| of the KwaZuiu Land
Affairs Act 11 of 1992 and the KwaZulu Land Affaire (Permission to
QOccupy) Regulations to demarcate allotments, issue and register
Permissions to Occupy, survey such aliotments, and obtain certificatas
of registered title in respect of such allotments in Trust-held land.

Until such time as the Minister may implement an alternative system of

recording customary and other informal rights to land of persons and

communities residing in Trust-held land:

51  the Minister is directed to ensure that the administrative capacity

necessary to implement chapter Xl of the KwaZulu Land Affairs Act 11 of 1992

and the KwaZulu Land Affairs (Permission to Occupy) Regulations is reinstated

forthwith; and

5.2  the Minister shall report to the court on the steps taken to comply with

paragraph 5.1 of this order, within three months of the date of this order and

every three months thereafter until the parties agree in writing that the steps
ervisaged in paragraph 5.1 have been implemented and that the reporting may
be concluded, or the court, on application by any party, so orders.
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The Trust and the Board and the Minister opposging this application are directed
to pay the costs of this application, the one paying the other to be absolved,

including the costs of the four coungel employed (with three counsel having
been employed at any one time)
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