INGONYAMA TRUST BOARD ~ LONG -TERM LEASE OF PREMISES

2647LT

THE SCHEDULE

The Lesses

Mr, Khulekani B. Ngcobo, ID No, 8001018876086, he
being duly authorized. .

The Premises

HV, In extent (.39 hectares {more or less) as shewn
on the attached plan,

All the portion 6 of the farm Reserve No.16 No.15836

The Rent

rand) per anhum

Base rental of R 2600.00 (Two thousand six hundred (§

Escalation Percentage {subject to
Clause 4.2)

10 % per annum on the base rent only

Commencement Date

1% day of July 2012

Termination Date

30" day of June 2052

Applicable Traditional Authority

Ntsinde Traditional Council

fl item 8

Use of Premises

Residential development

il 1tem o

Domicilium citandi et executand]

Recorded under clause 16 of this agreement

il item 10

LT 20120080

Contact Information

Lessor:
65 Trefawney Road, Pietermaritzburg 3201
P O Box 601 Pletermaritzburg 3200
Telephone : 033 846 9900

Facsimile : 033 346 2528

Lessee:
P.O. Box 122, Jozini 3969
Telephone: 073 237 4678
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THE LEASE

1. DEFINITIONS

1.1 in this lease, unless the context clearly indicates other wise:

111 useofa word denoting the singular will include the plural and vice versa,

1.2 use of a word denoting one gender will also mean the other genders, and

1.1.3  the following words will have the meanings given:

1.1.3.1 “Lessor” will mean the ingonyama Trust, established by section 2(1} of the KwaZulu-
Natal Ingonyama Trust Act 3 of 1994 (as amended),;

1.1.3.2 “Lessee” will mean the person described in Item 1 of the Schedule;

1.1.3.3 “premises”will mean the premises described in ltern 2 of the Schedule;

1.1.3.4 “Schedule”will mean the Schedule at the beginning of this lease; and

1.1.3.5 "improvements” will mean any fixed structure of any kind whatsoever erected on

the premises.
1.2 The Schedule and Annexures “A” “B” and “¢” if applicable, wili form an integral part of

this lease,

2, THE LEASE
2.1 The Lessor hereby lets to the Lessee who hereby leases the premises upon the terms
and conditions stated in this lease.

3. THE PERIOD

3.1 The primary period of this lease shall, notwithstanding the date of signature hereof, be
deemed to commence on the commencement date stated In item 5 of the Schedule and
shall, stbject to the provisions of this fease, terminate on the termination date stated in
ftem 6 of the Schedule subject to termination and renewal rights thereafter as
hereinafter set forth.

3.2 This lease may, at the option of the Lessee, upon the same terms and conditions as
contained herein (but for the provisions of this clause) be renewed for an additional
period of ten (ten} years, provided notice is given in writing to the Lessor at least six {6}
months before this lease would otherwise axpire,

3.3 Thereafter, the Lessee may at least 180 days prior to the extended termination date, in
writing apply to the Lessor for an extension of this lease for such further period as the
Lessee may in such application indicate, elther upon the same terms and conditions as
stated In such application or upon modified terms and conditions as stated in such

application.

3.4 The Lessee shall, together with any application referred to in clause 3.2, submit the
written consent of the traditional authority referred to in ftem 7 of the Schedule, to the

extension of this lease as applied for.

3.5 The Lessor shall, prior to the termination date, in writing advise the Lessee of jis
aceeptance or rejection of the application for such extension, or it may notify the Lessee
of any terms and conditions differing from those proposed by the Lessee in the
application for extension, subject to which It is prepared to extend this lease.
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3.6

3.7

3.8

3.9

4.1
4.1.1

4.2

4.3

4.3

4.3.2

4.3.3

9%

3
The Lessee shall, prior to the termination date, if the Lessor has submitted terms and
condlitions differing from those proposed by the Lessee In the application for extansion
subject to which it is prepared to extend this lease, In writing, notify the Lessor If he
accepts or rejects such modified terms and condtitions.

in the event of the Lessor accepting the application for an extension of the [ease made
In terms of clause 3.3, or in the event of the Lessee accepting the modified terms and
conditions submitted by the Lessor as contemplated in clause 36, then this lease shall be
deemed ta have been extended in accordance with the terms ahd conditions so agreed
upen and the correspondence exchanged between the parties as contemplated herein
shall be deemad to be an integral part of this agreement unless the parties agrea to
record such extension and the terms and conditions applicable thereto in writing over

their signatures.

The Lessor agrees and undertakes to agree to an extension of this lease as applied for in
terms of clause 3.3, unless it has a compeliing reason not to do so, which, without
limiting the generality of the aforegoing, may include the failure of the traditional
council to consent to such extension, the adverse behaviour of the Lessee during the
initial period of the lease and lapses in the timeous payment of rent,

The Lessee shall be entitled at any time to terminate this lease on 12 months written
notice to the Lessor,

THE RENTAL

the Lessee shall pay ta the Lessor, as and by way of rent:
rental to the Lessor of the amount stated in Item 3 of the Schedule, and

The base rental payable in terms of this lease shall escalate annually on the annual
anniversary of the commencement date, or if the commencement date is a date other
than the 1% day of a month, on the 1% day of the month immediately following the
annual anniversary of the commencement date, by an amount equal to the escalation
percentage set out in ltem 4 of the Schedule,

Notwithstanding the provisions of Clause 4.2, the Lessor shall be entitied, in its
discretion, to require the Lessee to pay a fair market rental in respest of the base rental

determined for premises subject to the followi ng:

the Lessor may only exercise such entitlement on written notice (“the rental adjustment
notice”} given no ess than 60 days prior to the expiry of each 5 year period of this
agreement calculated from the commencement date and such new fair market rental
shall take effect on the expiry of such 5 year period;

for the purposes of calculating the fair market rental of the premises it is recorded that
the improvements have been effected by the lessee at its own cost and the base rent

shall accordingly reflact this;

the parties shall endeavour to agree a fair market rantal for the premises but falling
agreement in writing within 60 days of receipt of the rental adjustment notice then such
fair market rental shafl be determined by an independent valuer {"the Valuer");
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4.3.4

4.3.5

4.3.6

4.3.7

4.4
4,4.1
4.4.2

4.5

4.6

4.7

4.8

4.9

21

4

the Valuer shall be a suitably qualified valuer based in KwaZulu-Natal agreed on by the
parties, but failing written agreement within 7 days of request by either party, shall be a
person nominated by the Chalrman or his Deputy for the time being of the S A Institute
of Valuers, KwaZulu-Natal branch;

the Valuer shall act as an expert and not as an arbitrator, his determination of the rental
shall be final and binding and his costs and charges shall be borne by the parties in aqual

shares;

thereafter, the Lessor shall be entitled to, and the Lessee may (with the written consent
of the Lessor which consent shall not be unreasonably withhelfd), initiate a review of
such falr market rental upon the expiry of each 5 year period of this lease calculated
from the date on which the fair market rental In respect of the premises took effect in
terms of clause 4.3.1, by giving written notice to the other party no less than 90 days’
prior to the expiry of such 5 year period, and the provisions of clauses 4.3.1 to 4.3.5 shail
otherwise apply {with the changes required by the context);

the Lessee shall be entitled to terminate this lease by giving the Lessor no less than 3
months' written notice within 90 days of the date on which the fair market rental first
takes effect in terms of cause 4.3.1 or the date on which any adjustment to the fair
market rental takes effect pursuant to clause 4.3.6, as applicable,

The rental shall be pald as folfows :

An amount equal to the base rental shall be paid monthly in advance,

The Lessee shall annually, as provided for in Annexure B, pay the difference between the
base rental and the gross rental caiculated in accordance with the provisions of

Annexure

The rental shall be paid, without deduction or demand and on due date, to the Lessor
elther at its office at 65 Trelawney Road, Pletermaritizburg 3200, or by depositing the
rental to the Lessor's Banking Account at the First National Bank, Branch Code 257355
Account Number 62004500038 REF: NGCOBOKBYXOD{002647 |

The Lessee shall be entitled to determine to which place referred to in Clause 4.5 the
rental shall be paid, but the onus shall be on the Lessee to ensure that such rental
reaches the Lessor in a manner enabling the Lessorto immediately utilize the moneys so
recejved by it for its own use and benefit.

Notwithstanding the provisions of Clause 4.3, the Lessor may from time to time, in its
sole discretion, substitute another address or bank account, as the place for the
payment of rental, by giving the Lessee at least one months writien notice thereof.

The rental payable in terms of this lease shall he exclusive of value-added tax, and the
Lessee shall pay any such tax to the Lessor simultaneously with the payment of rental In

terms of this lease,

Should the Lessee fail to pay the rental amount on the due date, the Lessee shall be in
breach of the agreement and Interest shail accrue at a rate of prime plus 2% an the

LT 2012.01.16

vJ




.
[

5.1

6.2

6.3

6.4

6.5

outstanding amount calculated from the date of upon which the rent is due until date
of payment of the outstanding amount, hoth days Inclusive.

THE TRADITIONAL COUNCIL CONSENT

It is recorded that the Traditional Authority referred to in Item 7 of the Schedule has
granted jts consent to the jease of the pramises to the Lessee in accordance with the
provisions of this lease, which consent is annexed hereto as Annexure C,

USE OF PREMISES AND IMPROVEMENTS

The Lessee acknowledges that it has inspected the premises and acknowledges tham to
be in a fair and usable staie of repalr, save for any defects referred to in Clause 6.2,

The Lessee and the Lessor, represented by a duly appointed agent, shall undertake an
inspection of the premises within 21 days of the date of the commancement of this
lease, and they shall jointly record any defects which are present in or on the premises,
and two coples of such record shall be signed by or on behalf of both parties and a copy

retained by each of them,

The Lessee shall maintaln the gremises, but taking into account the state of the items
referred to in Clause 6.2, in a good state of usable repair during the currency of this
iease, falr wear and tear excepted, and it shall repair or replace any part thereof which is
damaged, destroyed or lost during the currency of this lease,

The Lessee shall use the premises only for the purposes set out in l’cem 8 of the Schedule
and for no other purpose, provided that he may undenrtake such additional activities

which are ordinarily and necessarily ancillary to such main use.

Notwithstanding the provisions of Clause 6.4, the Lessor may, In writing from time to
thme during the currency of this lease, and with the consent of the Traditional Council
described in Item 7 of the Schedule, authorise the Lessee to use the premises for any

other purpose specified in such written consent.

6.6 The Lessor:

does not warrant that the premises are suitable or fit for the purposes for which the

6.6.1
Lessee Intends to use them, and the Lessee takes occupation of the premises in terms of
this lease as they stand;

6.6.2 is not obliged, and shall not at any stage during the currency of this lease, or any
extended period thereof, he obliged, to maintain, repair, renovate, rebuild, refurbish,
clean or alter any part of any improvements existent or to be erected on the premises.

6.6.3 shall not be obliged or be required to make provision for or supply any services to the
premises, and all services, including water, electricity, telephone, sewer and septic tank
services shall be acquired by the Lessee at its sole cost and expense, both as to the
installation and the maintenance thereof and in respect of the supply thereof.

6.7 It is recofded that the Lessee intends to undertake the improvements described in
Annexure “A” to this lease, and the Lessor has consented thareto,
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6.8

6.8.1
6.8.2
6.3.3

6.9

6.10

6.10.1

6.10.2

6103

6.1¢.4

6,11

6.12

6.13 -

The Lessee shali comply with all legal requirements appiicable to the use and occupation
aof the premises by the Lessee and to effecting the improvements referred to in Clause
6.7, Inciuding, but not limited to;

any planning approvals required from any local authority;

any zoning of the premises limiting the use of the premises for any specified purpose;
any environmental laws or regulations.

The Lessee shall produce proof that he has complied with the provisions of Clause 6.8 if
demand is made therefor by or on behalf of the Lessor.

The Lessee shall not commence the construction of any improvements without the
written approval of the Lessor to the specific plans and specifications applicable to such
improvements being first had and obtained which consent shall not be unreasonably
withheld.

Prior to the commencement of any improvements as contemplated in Clause 6.7, and
after receiving the approvals referred to in Clause 6.8, the Lessee shall submit detailed
plans and specifications to the Lessor, for the Lessor's approval, Indicating the nature
and extent of such improvements and the materials to be vsed in the construction
thereof,

The Lessor shall be entitled to require the Lessee to modify or amend any such pians or
specifications, but only on good and objective grounds, and it shall not unreasonably
withhold its approval to such improvements.

In the event of the Lessor not communicating with the Lessee as provided for in Clause
6.10.1.1 within 60 days of the receipt of the plans and specifications referred to In
Clause 6.10.1, then the Lessor shall be deemed to have approved of such plans and
specifications.

In the event of the Lessor and the Lessee being unable to agree upon the nature of the
extent of such improvements, then such dispute shall be referred to mediation and

arbitration as hereinafter provided.

Unless special written authority is given by the Lessor, the Lessee shall commence any
development as contemplated in Clause 6.7 within twelve months of the
commencemeant date and shall complete the development t6 the satisfaction of the
Lessor within a period of twenty-four months of the tommencement date, and this
lease will lapse if the development is not so completed.

Unless the Lessor directs otherwise, the Lessee shall, within twelve months of the date
of the Lease, fence the boundaries of the premises and the lesses shall, during the
currency of this lease, including any extended period thereof, maintaln the fence to the

satisfaction of the Lessor.

I the Lessee, at any time during the currency of this lease, wishes to undertake any
structural alterations or additions to the premises, he shall comply with the provisions of
Clauses 6.8, 6.9 and 6.10 hereof, and the sub-Clauses thereof, and any reference in such
Clauses or sub-Clauses to improvements shall, for the purpeses of this Clause, be
deemed to be a reference to the structural alterations or additlons tontemplated

herein.
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7 STANDARD CONDITIONS

7.1

7.2

7.3

7.4

7.4.1

7.5

7.5.1

7.6

7.6.1
7.6.2

7.7

Save with the written authority of the Lessor, no electrical power or telephone pole or
line or water, drainage or sewer pipe being upon or passing through, over or under the
premises and no replacement thereof, shall be moved or in any way be interfered with
and reasonsble access thereto shall be praserved to allow for inspection, malmtenance,
repalr, renewal and replacement thereof,

The Lessor shall have the rizht to grant to a statutory corporation or parastatal
organisation, the right freely to exercise or have a public servitude over the premises for
the purpose of providing and maintaning public utility services and more particularly for
the purpose of erecting telephone or electric power poles, instafling electric or
telephone wires and cables, laying down dralns, sewers or water plpes and maintaining
the same, provided that such right shall take info account the interests of the Lessee

under this lease,

No act, matter or thing, whatever, shall be done or permitted to be done upon the
premises or any part of such premises which may cause or lead to polflution of the
environment or result in the creation of any hazard to the health of other persons, or
become a nuisance or annoyance to or damage or in any way interfere with the peace
and comfort of occupiers of adjoining or other premises in the neighbourhood.

The lease does not extend to or includé the rights to pretious or base metals, precious
stones, minerals, and mineral products on or under the premises,

The Lessee shall not be entitied o receive any rents, royalties, or other money or cther
consideration payabie under any concession or in respect of precious or base metals,
precious stones, minerals, and mineral products on or under tha premises or any other

part thereof.

The Lessee shall be responsible for and shafl timeously pay to the focal and relevant
authorities all rates, taxes and any other similar outgoings which may be levied on the
Jeased premises from the date of commencement of this Lease. Itis recorded that such
rates, taxes and any other similar outgoings may be levied and imposed at the discretion
of the lessor and the levying authority notwithstanding any exemption that may be
enjoyed from time to time by the lessor.

In the event of the Lessee failing for any reason whatsoever to make such payment, '

then the Lessor shall be entitled to make such payment and recover the emount so paid
from the Lessee on demand,

The Lessee shall permit entry on the premises at any reasonable period of the day by

any duly empowered:~
officer, employee, servant or ageni of the Lessor
employee, servant or agent of any statutory corporation or parastatal organization

astablished to provide and maintain public utility services.

The Lessee shall, during the currency of this lease, including any extended period
thereof, but subject to prevailing economic circumstances, ensure that the development
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7.8

8.1

8.2

8.2

10
10.1

10.2

10.2.1

10.3

is occupled and utllised for the purposes intended, and any failure to do so shall
constitute a breach of this lease,

The Lessee shall at all times héar the cost of refuse removal from the Premises and the
cost of all electricity, gas and water consumed on the Premises, provided however that
should the lLessor at any time pay any of these amounts, then the Lessee shall be
obliged to refund such amounts to the Lessor on demand,

MAINTENANCE

The Lessea shail, at its own expense, during the currency of this lease, including any
extended period thereof, maintain all improvements ergcted or to be erected on the
premises, and all fixtures and fittings being part of such Improvements, 1o a standard
commensurate with a development of the nature of the improvements now existent or
in the future to be erected on the premises under the provisions of this lease, and it
shall undertake all repairs and renovations required from time to time without undue

delay.

The Lessor shall be entitled to enter upon and inspect the premises and all
improvements made thereon at any reasonable time, and it shall be entitled to require
the Lessee to comply with the provisions of Clause 8.1, and any failure by the Lessor to
comply with such notice shall constitute a breach of this Jease,

INSURANCE

The Lessee shall at all times be responsible for the insurance of all improvements now
existent or in the future to be erected on the premises under the provisions of this
lease,, and the Lessor shall have no obligation to insure any such item whatsoever,

The Lessor agrees and undertakes, at the request of the Lessee, to undertake to and on
hehalf of any financial institutions that advances funds to the Lessee for the purposes of
making fmbrovements to the premises against the security of a mortgage bond to be
registered over this lease, that it will utilize the proceeds of any ihsurance claim made
on any insurer under any insurance policy referred to In Clause 9.1 solely for the

purposes provided for in that Clause,

DESTRUETION OF PREMIISES
This lease shall in no way be affected by the partial or total destruction of any
improvements erected or to be eracted upon the Premises,

In the event of total destruction of any improvements, the Lessee shall be obllged to
gither clear all rubble and debris from the premises so that it Is rendered into the
condition the premises were in before the Improvemenis were made, and thereafter
the Lessee shall ensure that the premises remains in such condition, or the Lessee shall
procure that further improvements of a stmilar nature 1o those destroyed are eracted.
The tessee shall comply with the provisions of Clause 10.2 within 30 days of the
oceurrence of the event that caused the destruction of such Improvements, or such
longer period as the Lessor may in writing aflow.

In the event of elther the partial or total destruction of bu't]dings' upon the Premises, the
Lessee shall not be entltled to any remisslon of rental whatsover.
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11.1

11.2

i3

1z,
121

1211

12,1.2

12.1.3

12.2

13.
3.1

13.2

CESSION AND ASSHENMENT
The Lessee shail not cede or assign this lease, either in whole or in part, the premisas or
any portion thereof without the consent of the Lessor first being obtainad,

The rights vested in the Lessee under and in terms of this lease shall be personal to the
Lessee only and shall not extend to any company, close corporation or other legal entity
with which the Lessee Is assoclated with or In which the Lessee may hold shares, a

members interast or other interest.

Nothing in this clause shall be construed as to prevent the Lessee from subletting the
hulidings thereon insofar as it does not derogate from the terms and conditions of this
lease and is solely for the purposes as sef on in ltem 8 of the Schedule,

NO CLAIMS
The Lessee shall not have any claim against the Lessor for any loss or damage, which the

Lessee may suffer;
by reason of the premises or any portion thereof suffering from some defective

condition; or

artsing out of vis major or causus fortuitus or any other cause either wholly or partially
outside of the Lessor’s control; or

arising outside of the negligence of the Lessor.

The Lessor shall not be liable for any loss or damage sustained by the Lessee, any sub-
fessee, any empioyee, guest or invitee of the Lessee or of any Sub-Lesses, arising from
any cause of actlon arising from the use and occupation of the premises by any such
person of institution, or their presence on the premises, and the Lessee herehy
specifically indemnifies the Lessor against any such claim, and promises and undertakes
to make good to the Lessor any amount that the Lessor may in law be obliged to pay in

respect of any such clalm.

BREACH AND CONFLICT RESOLUTION

In the event of the Lessee falling to pay any réntal payable in terms of this lease on due
date without deduction or demand, and failing to remedy such default within thirty (30)
days of the receipt of written demand made therefore by or on behalf of the Lassor,
then the Lessor may, on twenty four {24} hours written notice to the Lessee declare this
lease to be cancelled and it may thereupon retake possession of the premises. Should
the Lessor knowingly or negligently breach any material provision of this agreement that
is Incapable of being remedled, or, should the Lessor breach any provision of this
agreement which is capable of belng remedied and fail to commence to remedy such
breach within 14 days of a written notice from the Lessee requiring it to rectify such
breach or to complete remedying such breach within.a reasonable time, then in any of
those events the Lessee shzll be entitled to cancel this lease without prejudice to any of

its other rights including its right to claim damages.

Should the Lessor dispute the Lessee’s right so to cancel then any such dispute shall be
referred to a court of competent jurisdiction.

Should the Lessor cancel this lease in terms of Clause 13.1 and the Lessee dispute the
Lessor's right so to cancel this Jease and remain in occupation of the premises, then:
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13.2.1

13.2.2

33

13.4

13.5
13.5.1
13.5.2

set out,

13.6

13.7

13.8

13.9

13.10

13.11

13.11.1

10
the Lessee shall, pending the determination of such dispute, continue to pay to the
Lessor on the due date thereof, all amounts due under this lease, including rentsal, and
the acceptance thereof by the Lessor shall be without prejudice to the Lessor's rights;
should such dispute be determined in favour of the Lessor, then any such payments
shali be deemed to be accounts pajd by the Lessee on account of damages suffered by
the Lessor by reason of the cancellation of this lease, and/or the unlawful holding over

by the Lessee.

Any Issue or dispute arising from any cause contemplated in Clause 13.1 shall be
resalved by a court of competent jurisdiction,

In the event of there being any breach of this lease by either party {other than a dispute
contemplated in Clause 13.1), or any dispute or disagreement between them as to
interpretation of any provisions of this lease, or In the event of any provision of this
lease providing for the resolution of such dispute by mediation or arbitratlon, then such
dispute or disagreement (hereinafter collectively referred to as a "dispute”} shail be
referred to mediation and arbitration in the manner set out in Clause 13.5, provided
that the parties first shall have attempted {o resolve such dispute at two consecutive
meetings prior to referring such matter accordingly.

Any dispute referred to in Cleuse 13.4 shall:
in the first instance, be referred to mediation; and
if such mediation does not resolve such dispute within a period of thirty (30) days of

heing so referred, then the dispute shall be referred to arbitration;
and such proceedings shall be conducted in accordance with the provisions hereinafter

Either the Lessor or the Lessee may refer any dispute to the President of the Natal Law
Society with a request that he appoint a mediator, and, if necessary, an arbitrator, in
accordance with the provisions of this agreement. The parties to this agreement agree
to accept any such mediator or arbitrator so appointed by such President.

Arbitrations shall be conducted in accordance with the provisions of the Arbitration Act,
Mo 42 of 1965, sublect to the provisions of this agreement.

The Issue which the arbitrator shall be asked to decide wiil he determined by the party
referring the dispute to arbitration.

The arbitrator shall have the power to decide on the procedure he/she shall adopt in the
conduct of any erbitration proceedings.

The parties to any dispute may elect to have legal representation at any hearing before
any arbitrator appointed in terms of this clause.

In respect of any dispute resolving proceedings conducted in terms of this agreement, it

is agreed that:
the proceedings shall be conducted expeditiously consistent with fair practice;
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11
13.11.2 the mediator or arbitrator may consult such advisors as he may deem necessary {0
assist him on any matter of a technical nature;

1312 I Is expressly agreed that:
13,12.1 each party shall bear their own costs of any mediation or arbitration proceedings

undertaken under the provisions of this agreement, including the costs of legal
representation;

13.12.2 each party shall bear an equal share of the costs of the mediator and/or arbitrator and
any costs associated with such appointment, the party first referring any dispute to
mediation or arbitration under the provisions of this Clause being responsible for the
collection and payment of such costs, provided that in the event of the arbitrator being
of the opinion that any party to the conflict has acted In bad faith, maliciously or
frivolously, or in the event of any party liable to contribute towards any costs in terms of
this Clause failing or refusing to pay such costs within a reasonable period of demand
being made therefore, then such arbitrator may direct that such party shall refund to
any other party the reasonable costs of such arbitration or any part thereof, or pay such
contribution, and such award shall constitute a liquid debt due by the party agalnst
whom it is made n favout of the other parties to this agreement.

13,13 An arbltrator shall be entitied, either;
13.13.1 to order specific performance to rectify a breach or,
13.13.2 at the request of either party specifically made therafor, to declare the lease cancelled.

13.14 In the event of either party failing to comply with an order of specific performance made
by an aribitrator, then the other party may approach a Court of competent jurisdiction
to enfoce such order as though such order were an order of that Court.

13,15 Any party that has suffered loss or damage as a result of a breach of this lease by the
other party shall be entitled, upon any arbitration proceedings being completed, and
based on the findings of the arbitrator, to recover such loss or datnage from the other

party in any Court of competent jurisdiction.

13.16 Any decision of an arbitrator shall be binding on the parties to the dispute and shall,
subject to the provisions of Clauses 13.14 or 13.15, not be made the subject of any legal

proceedings by any such party.

13,17 The parties to this agreement agree and undertake that they shall conduct thefr
relations with each other arising from this agreementin a spirit of good faith,

14, TERMINATION

14.1  Upon the termination of this lease for whatever reason, whethér as a consequence of
the effluxion of time or otherwise, all buildings and other permanent structures on the
premises shall remein the premises of the Lessor, without compensation of any sort to

the Lessee,
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5.1

15.2

15,3

15.4

155

15.5

15.7

15.8

15.8

15.10

16
16.1

12
MISCELLANEOUS
The Lessee shall not, without the written consent of the Lessor, permit any person to
occupy the premises during the currency of this lease, or any extended period of this
lease, under circumstances which shall enable such person to claim a right in faw to use
and occupy the premises independently of the Lessees right to the use and occupation
of the premises under this lease.

This Lease shall be Interpreted and construed in accordance with and any proceedings
arlsing therefrom shall be governed by the faws of the Republic of South Africa.

This agreement constitutes the entire contract between the parties relative o the
subject matter hereof and this agreement cancels any prior agreement between the
parties with regard to the subject matter hereof unless specifled to the contrary. No
variation of any of the terms and conditions of this agreement will be binding on the
parties unless committed to writing and signed by them respectively.

If any provision in any definition is or contains a substantive provision imposing rights
and/or obligations on & party, effect shall be given to such provision as if it were 2
substantive provision in the body of this agreement.

No indulgence which any party may grant to any other shalt prejudice or constitute a
waiver of the rights of the grantor, who shall not thereby be precluded from exercising
any rights against the grantee which may have arisen in the past or might arise in the

future.

Any reference to an enactment is to that enactment as at the date of signature hereof
and as amended or re-enacted from time to time.

No reprasentations or warranties of any nature whatsoever, express or implied, have
been made by the Lessor or any person purporting to act on the lLessar's behalf to

induce this Lease.

This Lease shall be binding on the successors in title of the parties.

Clause headings in this Lease are for convenience only and shall not be taken into
account in the interpretation hereof,

When any number of days is prescribed in this agreement, these shall be reckoned
exclusively of the first and inclusively of the fast day, uniess the last day falls on a
Saturday, Sunday or Public Holiday, in which case, the last day shall be the next
succeeding day which Is not a Saturday, Sunday, or a Public Holiday.

DOMICILIUM
The parties choose the following addresses for the purposes of notices in respect of
matters arising out of or in connection with this lease and also as addresses for the

purposes of domicifium citandi et executandi:

LT 0120110
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16.1.1
16.1.2

16.2
16.2.1

i6.2.2
16.2.3
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18.

18.1

18.2

19,

13.1

19.1.1

19.1.2

19.1.3

19.2

13

The Lessor at: 65 Trelawney Road, Pletermaritzburg, 3201,
The Lassee at: Al the portion 6 of the farm reserve No.16 Ne,15836 HV in extent

0.3%ha

Any notices which are to be given in terms of this lease by either party to the other
party shall be presumed, until the contrary In proved, to have been received:

if posted by registered post 7(seven) days after the date of posting;

if delivered by hand, on the date of delivery;
if transrmitted by facsimile, on the day of transmission (if transmitted on a business day)

or the first business day after transmission.

Either party may by notice in writing from time to time alter its address and facsimite
details.

DELEGATION

The Lessor may, in Its discretion, and from time to time during the currency of this lease,
Including any extended period of this lease, delegate the administration of this tease, or
any part thereof, to any official in the employ of any department of the national
government, or the government of the Province of KwaZulu-Natal, any foca} authority
within whose area the premises fall or the traditional council within whose area the

premises fall.

Any written document evidencing such delegation and signed by an authorised member
of the ingonyama Trust Board shall be sufficient proof of such delegation.

. REGISTRATION OF LEASE

In the event of the Lessee wishing to register this lease against the titte deeds of the

land of which the premises form a pait, then it shall, at its expense:
cause the premises to be surveved so as to produce a diagram of tha premises for the

purpose of the registration of the lease;
obtain the consent of the Traditional Authority referred to in [tem 7 of the Schedule to

the registration of this lease;
proceed to duly cause this lease to be so registered.

The Lessor agrees and undertakes to support and co-operate with the Lessee in and
about the reglstration of this lease as contemplated in Clause 19.1, and its signature to

this Jease shall constitute Its consent to such registration.

Slgned by Warren Eibert Robin Raubenheimer in his capacity as a member of the KwaZulu-Natal
Ingonyama Trust Board established in terms of section 2A(1) of the KwaZulu-Natal Ingonyama
Trust Act 3 of 1994, he being duly authorised thereto by His Majesty the King, King Goodwill

Zwelithini KaBhekuZulu on  the twenty-fourth day of March 2006 &t e ON
............................... day of e YEBT v

As Witness

; LESSOR

L2,
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Signed by the Lessee al wwm s

As Witness
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Veeera

"

LESSEE

......

14




The following is a brief descripti
the pramises.
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ANNEXURE “A”

on of the proposed masterplan that the lLessee shall effected to
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B2,

B3,

B4,

85,

16
ANNEXURE "B"

As provided in the schedule to the lease and clause 4,1.1 of the lease, the Lessee shall
from the date stated in ltem 5 of the Schedule pay by way of rent, the base rent
applicable at that time or 3% of the Gross rents, whichever Is the greater. The "Gross
rents” being talculated as “fotal income” received from every and all huslness or other
commercial activities conducted or to be conducted by the Lessee on the premises at
any time during the currency of this lease.

The Lessee shall, within 60 days of the close of the Lessee’s financial year, submit to the
Lessor his audited financial statements for each and every business conducted by the
Lessee on the premises for such financial year which statements shall reflect the gross
rental income earned by each such business.

The Lessor shall, within 21 days of the receipt of such financial statements, be entitled,
in its discretion, to require the Lessee's financial records to be audited by an auditor
nominated by it to verify the financial staterments referred to in Clause B2,
Notwithstanding anything to the contrary contained in any financial statements referred
to in Clause B2, or disclosed in any supporting documentatior{ on which such financial
staternents are based if, in the opinion of the Lessor, the income disclosed by the Lessee
in such financial statements are hased, if, in the opinion of the Lessor, the income
disclosed by the Lessee in such financlal statements s significantly less than a prudent
business would reasonably expect to eam under the circumstances prevailing during
the period covered by the financial statements in the locality of the premises, then the
Lessor shall be entitled to substitute an ammount for such income which would
reasonably reflect the income that a prudent business would, under the circumstances

described, earn, and the rental payable in terms of Clause B1 shail be calculated on the

income so determined by the Lessor, subject o the provisions of Clause 10,

In the event that there is a discrepancy between the gross income reflected in the
financial statements referred to in Clause B2 and the figures calculated by the auditor
referred to in Clause B3, or in the event of the Lessor applying the provisions of Clause
B4 and the Lessee disputes such substituted income, then the resultant dispute shall be
resolved by mediation and arbitration as provided for in Clause 13.4 of the body of the
leasse, provided that the {essee shall, pending the outcome of such mediation and

arbitration , pay the rental contemplated In Clause -Bl, determined according to the

LS
s
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B7.

B8.

B3,

17
#inancial statements prepared by the auditors appointed by the Lessor in terms of the

provisions of Clause B3, or by the Lessee in terms of Clause B4, by the date mediated in
terms of Clause B7.

In the event that the process of medijation and/or arbitration arriving at an amount less
than the amount paid in terms of the proviso to Clause B3, then the Lessor shall refund
and excess rental paid by the Lessee to the Lessor within 30 days of the date that the
mediation and for arbitration process Is completed, together with interest thereon at
the prime rate {charged by the First National Bank) plus 2% calculated from the date
upon which the Lessee pays such rent and the date on which the excess is refunded.

The rental payable in terms of Clause B1 hereof shall be payable within 7 days of the
expiry of the period referred to in Clause B2, or if the provisions of Clauses B4 and B5
are invoked, then within 21 days of the receipt by the Lessee of a written notice from
the Lessor demanding payment of rental determined in terms of those Clauses.

The provisions of Clause 4.4 to 4.9 of the maln agreement shall apply mutatis mutandls

to the payment of rental in terms of this Annexure B,

LT 20120119
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TRADITIONATL COUKCIL CONSENT 5‘6
1 Description of site -
REd 1 Danitsnt
2, Altameetiigheidon_ 09 Jled—y  Defp a
the .
B I08 s ADE Traditional Counefl Office, the  ASTX ¢ D E,
Traditional Council
resolved that it had no objection to the application 1o acquire rights to lang by
_&ﬁu[&[’(m Y. [%@n&# nANS/ Nﬁf-{?é\rj
(Eive full pam‘mirlars of the app!:‘ca;u)
The form of tenuse thereof to be agreed between the applicant and the Ingonyama Trust Board as
iand ovmer-in-law in terms of section 3 of the Ingonyams Trust Act, Aet 3 oﬂ1994, as amended,
This consent is given in terms of section 2 {5} of that Act, :
3 The Traditional Couneil confinms that &l persohs occupying or baving aa intérest in the said Land
have been consulted and have no objestions to the proposals.
4, The applicant has been advised and confirms that he/she/it will not do anything or crect zny

Struchure on land until an appropriate tenure right has been agreed to and the necessary documents
rave been signed with the Ingonyama Trust Board.

Signed
s T p—
DR TRADITIONALT

CH}ﬂﬁMAN

COUNCIL

MEMBER

=
7y

68 L 2010
.7 CRIVATE BAG X12

\

MENE

F

| YBOMBO 2870

At b by e gy

L
SECRé ARy

Nates:
"1

The consent submitted to the Trust st be an otiginal, on Traditional Counei) headed notepaper
and with & Traditional Counell date stamp, .

Please provide 2 full [ogal description supporied i Fpossible by a site plan and co-ordinates,

This consent together|with the Ingonyama Trust Board stndard application form (ITB1) must be
snbmitted Hmeousley |to the Seoretariat, Ingonyama Trust Board ]88 Heosen Haffejee Street / Bax

601, Pictermaritzburg 3201,
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EsraBlLISHED IN TERMS OF THE KWAZLLU-NATAL INBONYAMA TRUST ACT
[acT WNo, 3 OF 1994}

. \

e et AOERTlLYy NS
S o 0 £

VAT REGISTRATION NOg4 43401820948

Enquiries | Nomonde Nzimande  Telephone . 033-8469800 Privale Bag PO, Box 601
Imibuzo Ucingo Isikhwama Sepasi Pietermaritzburg
Navrae Telefoon Privaal Sak 3200

Reaferance | KN8/5/11/18/26471t Fax Dale June 27, 2012
inkomba iFeksi 033-386 2528 Usul

Verwysing Faks ' Datum

Mr, Khulekani B. Ngcobo
P.O. Box 122

Jozini

3969

Dear Mr. Ngcobo

Proposed Residential site- Jozini

1 am pleased to advise you that the Board has approved the grant of a lease to you.

I accordingly attach two copies thereof. Would you please sign both copies and initial,
together with the witnesses, all pages.

Then would you return both copies to me for signature on behalf of the Board. Your
cheque for the first years vent, or evidence of payment thereof, shouid accompany the

signed leases.

Kindly use the following banking details and Reference when making your payment:

Bank Name: First National Bank
Account Number: 62004600038
Brach Code: 257355

Reference Number: NGCOBOKBXXXXXX002647

Yours Sincerely

NONIONDE NZIMANDE

REAL ESTATE OFFICER
INGONYAMA TRUST BOARD
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Meeting Summary

The Committee met with the Department of Rural Development and tand Reform (DRDLR}, accompanied by the Minister and Deputy
Minister, and the Ingonyama Trust Board (ITB), to be briefed on the land conversion to |eases. The ITB briefed the Committee on the
background to the conversion of Permission To Occupy (PTO) o leases project, context of the PTOs, the advert and issues with the

budget.

The Department briefed the Committee on the leglslative mandate of the ITE, role of the Department in suppoerting the IT and the
Department's policy on conversions to leases.

The Committee questioned how the long term leases would henefit the communities, who was defined as “community” in the
conversion, policy gaps converting PTOs to leaseholds and the necessary regulations. Members were concerned about the
implications of paying rent as a resuit of the conversion and that this could lead to hardship and poverty. Members emphasised that
leases were not the highest forms of ownership but in fact made tenants out of those who had the right ta accupy and use the land,
This brought Into guestion the interests of the [TB and what would happen if people could not afford to pay, The Committee also
inquired about the long term titte deeds, when the land audit would be completed, incarporation of business and industry,
perpetuation of feudal forms of [and ownership and unintended consequences of previous legislation. Members stressed that
government shoutd abolish feudal patterns of land ownership, safeguard the role and positfon of the state over land custodianship
and that measures currently proposed were interim or transitional. The Committee also discussed the ITB budget, public hearings and
consultation in all KZN districts on the proposal to covert PTOs to leases and what the White Paper said about conversions.

The Committee did not have enough time to hear the briefing of Dr Aninka Claassens {Land and Accountability Research Centre) on
the recommendations and findings of the High Level Panel. The Chairperson wrapped up the day's proceedings by instructing the
Department to get its house in order when it came to briefing the Cammittee on the exact invitation of the Committee and to ensure
this message reached the ITB too. The Department and Trust were to halt the process of conversion to ensure there was extensive
consultation and that the views of the Committee were considered. The Committee would then require another briefing, The
Department was asked to respect the Committee, The position of the Committee was for informal ownership to be converted to title

deeds..

Meeting report

The Chairperson stated that the Department of Rurai Development and Land Reform (DRDLR) and the Ingonyama Trust Board (ITR)
were invited to brief the Committee on media advertisements to convert the Permission to Qccupy (PTQ), an Ingonyama Trust Land,
to long term leases, clarify the hotices and state its impact on the community. The Committee also requested a hriefing on the status
of PTCs in relation to [eases and impact on the community,

Minister's Comments

Minister of Rural Development and Land Referm, Ms Malte Nkoana-Mashabane, stated that South Africa was about the only cauntry
where majority of its citizens owned cnly about 4% of the land. She indicated that the mandate of her administration included
ensuring that the black citizen majority enjoyed the benefits of its land. Her administration was tasked to ensure that the black citizen
majority, which had eariier been dispossessed of the land, regained the land.

Ingonyama Trust Board (ITB)

Judge Jereme Ngwenya, [TB Chairperson, indicated that the ITB was not aware that the Committee had invited it to respond to

complalnts. He however proceeded with the briefing which inciuded a background on the {TB, the Permission to Occupy (FTO)

conversion project. The ITB.had received a threatening letter from the Legal Resources Centre in Durban to withdraw the invitation to
covert PTOs te leases. The deadline imposed was January 2018 but the TB did not respond te this threat. The ITB received an .3
invitation from the KZN Christian Coundl to a workshop in january 2018, but again the ITB did not feel the need to participate.

hitps:./ipmg.org.zalcommittee-meeting/25943/
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ludge r.,..enya explained the context of PTOs as a document issued to black people only during Apartheid. Members were informed
of the central tenets of the PTOs. PTOs did not provide for awnership or rights. The Abolition of Racially Based Land Measures Act
(1991) did away with PTOs however PTOs have not heen abolished and same communities still have them. The (TB then took a
resolution, The |law that establishes the [TB, namely section Z, cutlines that the {TB may not infringe on rights,

On the issue of the advert, the KZN province |ost the case regarding the granting of housing aliowances ta government employees in
rural areas. Both the provincial government, as the empioyer, and the trade union movement, on behalf of the workers, complied with

“lhe order that there must be a legally recognised PTO and that only the ITB could issue a PTO. Delays were caused by the ITB putting
decuments in place to ensure all civil servants in KZN on Ingenyama Trust land, accessed their aflowance backdated to 2015, The
conversicn of the PTQ recognised the rights and displayed compliance with the judgement that one could not be discriminated
against an any grounds, let alane that of race. The Centre for Land Accountability interpreted the Ingonyama Trust Act differently but
this could be dealt with at the appropriate forum. Many people had very superficial information on what a PTO is - PTOs are not
legatly recognisably Instruments under the present constitutional regime. Financiat institutions da not accept PTOs as collateral but
they do accept fong-term leases. Many parts of the country are under fong term Jeases and there is good reason why the ITB holds on
to long term leases,

The Committee should note that the ITR's budget is currently in excess of R3G million but it anly receives R19 million from the state -
this amount only allows the ITB to pay staff to sit in the office and do nothing, If the |TB has to conduct surveys it needs funds for
equipment and cars. Long term leases recognise rights of beneficiaries. There has yet to be a case of peaple evicted on Ingonyama
Trust tand or that the Trust had infringed upon rights. The ITB did not think it was out of fine to provide long term leases at this stage
as it was a legally recognised Instrument throughout the world, The ITB had not resisted applying any land reform programme.

The Chalrperson asked that the ITB refrain from mentioning meetings it had with other people/organisations because the Committee
was not privy to these meetings,

Judge Ngwenya indicated he did nat dealt with the HLP issues because the Invitation read out by the Chairperson had not covered
those issues,

The Chairperson asked the ITB to focus its responses to question on the PTOs and leases as Dr Aninka Claassens had not been invited
to address such Issues. She informed the ITB that Dr Claassens was invited to clarify the High Level Panel's (HLP) recommendations on
land reform and rural deveioprment.

Department of Rural Development and Land Reform {(DRDLR)/ Ingonyama Trust Board

Adv Sello Ramasala, DRDLR Head Legal Unit, indicated that the Committee sought clarity on the legislative mandate of the ITB, role of
the DRDLR in support of the ITB, DRDLR policy on canversicns to [eases by the [TB and Implications of conversian in relation to the
Upgrading of Land Tenure Rights Act {(ULTRA). The ITB was a statutory, corporate body and also a juristic persen., it is an organ of state
and a public trust. The roles of the DRDLR in support of the [TB include appaintment of eight members by the Minister, bearing of its
administrative costs, as indicted by judge Ngwenya, establishment of a board in consultation with the Director-General of the DRDLR
and recommendation of promulgations by the hoard for the Minister's attention, The regulations include procedures for fand
allocations, rents levies and ather charges for the right to use land and distribution of income received by the Board, Other roles
include inspection of the Beard accounts and submission of Annual Reports an Trust activities to the Minister,

Presently, the DRDLR does not have written policies on conversions - the Communal Land Rights Act (CLARA), 2004, provides for
conversion of PTCs ta ownership while the Communal Land Tenure Bill also propases conversions from PTOs ta ownership. The
positior: of DROLR is to upgrade PTOs to ownership ~ this is provided for in the ULTRA, The conditions for conversions from PTOs to
ownership is that the Minister and community must first apprave the conversion,

Discussion

The Chairperson asked the DROLR and ITB to explain to communities living in the village the difference between the PTO and long-
term leases and also how the leases will benefit these communities, She also asked DRDLR to clarify what the implications of being
bound by ULTRA were when the ITB was the approving authority through a |ease,

Adv Ramasala said the matter couid be viewed In two ways - the landlord would say the lease was better option while the tenant
would disagree. The PTO considers the existing rights of the land owners because the people had lived on the jand before the
apartheid government came in. If a party has to convert a PTO to a lease then It would be charged rent by the leaser and negotiate
ather conditions ~ this suggest the PTO is stranger, in terms of rights, than a lease agreement. It would be a violation of existing rights
for peopie o forgo existing rights and opt for a new arrangement through a lease ~ the ITE may view this differently. There was also
the matter of compensation for the loss of formal rights.

The Chairperson dlarified the Issue of the invitation by stating that the Committee invited the Minister, Deputy Minister, [TB and senior
officials of the DRDLR to come te a briefing on the recommendation of the HLP by Dr Aninka Claassens. The [TB and Department were
requested to prepare a report and make presentations on the conversion of PTOs to lease holds on Ingonyama Trust land. The

presentaticn should cover, but not be limited to, legislative mandate of the ITB, role of the DRDLR in supporting the ITB, background

to the conversion of PTOs to lease hold rights, policy posltlon of the Department in relation to the conversion, implications of the

policy position an converslon, in terms of ULTRA, status report on the number of both residential and business PTOs converted ta

leases today, new residential and business teases issued and a fnancial report. The Committee had not received the status report on -
the number of both residential and business PTOs converted to long term leases to date, new residential and business leases issued Y

and the financial report on fees collected by the [TB. 7{%\
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Mr M Fm.__.te (UDM) was of the apinion that the Committee should first hear the briefing of Dr Claassens on the PTOs and leases. If his
praposal was not accepted, he wanted clarity on some items.

The Chairperson explained Dr Claassens was not invited to brief the Committee on PTOs and leases, She had only been invited to
brief the Committee on the HLP recommendations.

Mr Filtane asked Adv Ramasala to confirm If the DRDLR had presented the regulations recommended by the ITB to the Minister, The

" “fact that the DRDLR confirmed it did not have written policy on the conversions, put the entire process on the back foot, This would
mean the Committee would be unable to efficiently deliberate on the matter. Definition and identification of the 'community' invelved
In the conversion was required.

Adv Ramasala explained the approval of the Minister, in terms of ULTRA, provides that the Minister be satisfled on the basis of a
report that the rights or interesis of halders are protected. “Community” is defined by the list of communities as contained in the

schedule of the Ingonyama Trust Act.,

Mr A Madella (ANC) ohserved there was a policy gap converting PTOs to leaseholds. He asked why the DRDLR had not looked at a way
of converting ald apartheid laws in a manner that would assist those who had fived on the land for generations to acquire
permanency and access to resources such as housing allowances. He expressed concern with these people having to pay rent in the
event of converting PTOs to leaseholds - this would lead to hardship and poverty. The Department must come to the fore, provide the
necessary regulations and ensure the process did not Impoverish the people.

judge Ngwenya could not answer as ta the gaps in legisfation because the ITB did not make legislation, it administered it.

Mr M Nchabeleng (ANC) was disappointed with the TB presentation which implied a lease was the highest farm of land ownership
which in fact made tenants of those who had a right to occupy and use the land. Tenants would now have to pay rent on the land - he
doubted if the ITB had the interest of the peaple at heart. He expressed cancerns that the ITB was dispessessing people of their lands.
What is going to happen if those people could not pay?

Judge Ngwenya said that he was not trying to convince the Committee on what was right and wrong - the ITB implemented where the
Commlttee Instructed, Challenges would however be pointed out, Breach clauses were present in the PTO.

Ms T Mbabama {DA) asked Judge Ngwenya to state what had changed between June 2016 and now concerning the long term title
deeds,

Judge Ngwenya said nothing had changed since the King's announcement in 2016 - the King asked for a sustained process of
consultation. Consuitation began with traditional leaders in july 2076 and from this there were a number of views the ITB was
analysing. The Board would then move to communities,

Mr K Robertson (DA) noted that the {TB had still not conducted a land audit - this meant there was no planning for spatial
development, which sectors wouid be used for agriculture, mining etc. Was it not time that the [TB started incorporating businesses
and industry en the ingenyama Trust, once a land audit was conducted? He agreed that people could not own thelr land or have their
own title deeds on the Ingonyama Trust - what was going to be done about this?

Judge Ngwenya said the land audit was being undertaken although it was not completed - the process required internai personal
capacity and financial capacity. The organogram, for more people were employed by the ITB, was completed and was now belng
costed,

Mr S Matiase (EFF) noted the powers of the [TB should be exercised to advance public good and public Interest, as an argan of state,
The ITB should not be viewed as a private organ or entity. He hoped this was an understanding the Trust alsa shared. With the
enactment of the 1994 KZN Trust Act, there were tinintended consequences which now, in hindsight, have to be addressed which the
Act has created. This included the perpetuation of forms of land ownership, notably, private ownarship, coloniat patterns of
ownership and feudal forms of land tenure. This is seen in the Act referring to the Trust as a body corporate with perpstual
succession - this resulted in modern forms of feudal land tenure such as Permission to Occupy. Government should abolish such
patterns of land ownership in the interests of SA. This would safeguard the role and pesition of the state aver land
awnership/custodianship and protect the birthright to land of the people of SA. He emphasised that measures propesed in the Bill
were interim or transitional while there was consultation before the final stage of the most advanced, progressive and radical form of

land ownership.

judge Ngwenya said ULTRA was not anly limited to PTOs - leases couid also be converted to full ownership rights under ULTRA, Title
deeds must be addressed with sufficient caution. Currently in SA there were various types of title deeds and they should all be taken
into consideration.

Mr P Mnguni (ANC} appreciated the discussion especially that of the evolutlon of scciety, He remarked that in a capitalist state, there
would be elements of the old system i.e. primitive, colonial values, He made it clear that Parliament shouid note its appreciation of the
Amakhost In the present sodlety. Turning to the ITB budget, the Member knew the Trust has other sources of income on top of the
R19 millicn referred to. It could be worrying then for the ITB to say that It is underfunded, The Department made It clear the
Ingonyama Trust was a public one so the Trust cught to be accountable publically. While the [TB land came from the KZN government,
it remained South African land, The Cemmittee was not aware of the case involving the public servants - it was not known whether
this case mandates the ITB conversicn of PTOs, Would the inhabitants of the ITB tand in KZN know that they would have to pay rent =~
within seven days failing which they may be evicted within 24 to 48 hours? This was unpalatable, condemnable and unacceptable.
From PTOs, it was be best to advance to ownership, He asked Judge Ngwenya to clarify if the ITB had conducted public hearings in all
the districts of KZN regarding the proposal to convert PTOs to leases as a solution. Without consultation, the proposed solution would

be iflegitimate.
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Adv Ral,..fala indicated that the DRDLR presentation specified there was no policy on leases - the Communal Land Tenure policy
deait with conversions and existing rights. The ULTRA provides for conversion frorn PTO to ownership while the CLAR Act stated that

there must be compensation if a right was taken away.

Mr Mnguni said the conversion of informal or inferior rights is provided for in the White Paper on South African Land Policy of 1997,

_ The Chairperson stressed that it is important for the ITB to communicate its intention and consultant to get alt views. While judge
“Ngwenya was talking about the budget, it seemed as if the conversion to leases was supposed to raise money for the T8 since it said

its budget is insufficient.

Ms Leona Archary, Acting DRDLR DG, said the Department made about R19 million available to assist the Board in carrying out its
administrative respansibllities as per the Act. The Ministar oversees the Trust and the Board. The funds aliocated to the ITB are
audited and accounted for in terms of financial regulations, Annually, the {TB also reports to various structures including the House of
Traditional Leaders, the Premier and the Minister. The Annual Report would contain information on the funds the ITB receives.

ludge Ngwenya indicated that there were adverts for leases and adverts for parties who did not have documents, The advert did not
say If the party did not have a document, it would have to convert to a tease. The advert came before the award so it was not
responding to a judgement - the court case occurred in the process of the advert, As a public trust, the ITB was subject to regulations
however the relevant provisions of the Trust outlined it as a corporate body and may do all things lawfully as body corporates do. The
Trust Is administered for the benefit and material and social welfare of the members of the Trust. On the issue of budget then, the
generation of revenue is to protect the interests of the beneficiaries and meet statutory obligations. He agreed on the importance of
consultation however it had not been wide enough. The distinction however was that the converslon of PTOs had been happening
since the Board came into existence. Traditional councils had not yet been consulted in detaif. The breach clause is available to
various instruments but up unti taday nobedy has been prejudiced by the dause and this showed the attitude of the [TB.

Mr Filtane suggested that the Committee postpone the briefing it was supposed to have received from Dr Claassens due to other
parfiamentary business which was due to resume shortly.

Mr Robertson agreed with Mr Filtane's suggestion.
The Chairperson asked If Members had other questions for the ITB/DRDLR,
Mr Mnguni asked for zn update on the process.

Judge Ngwenya explained there were a number of processes in place. Regarding the office of the Premier, this process was at the
stage of quantifying the number of applicants - this was people looking for replacements of PTO documents. Dute to urgency, it was
hoped that by June 2018, the ITB had dealt with a number of applicants and issued documents, The invitation hy the Committee, as
read by the Chairperson, to the Department, was not the same invitation as was given ta the [TB, The {TB then did not have some of
the required information with it - a fuil response could be provided in writing on the amount coflected in rental. The ITB received
rental each month so the Committee must be clear on what exact Information it required with regard to rental amounts, If the
question was related to rental collected as a result of the advert, the answer was currently zero,

Mr Filtane asked the DRDLR te clarify what was contalned in the White Paper on conversions. Members required a full understanding
of the legislative and policy framework for informed discussion.,

Judge Ngwenya replied that the schedule of communities could be provided to the Member.

Adv Vela Mngwengwe, DRDLR Chief Director Property Management/Advisory Services, said the section of the White Paper referring to
tenure reform, provided for a move away from permits to protected rights including ownership.

Mr Robertson asked for timeframes for completlon of the land audit and when the Committee would have the report on the land
audit.

Judge Ngwenya replied that it would be completed at the end of the next financial year,
The Chairperson remarked that Members would not he part of Parliament then.

Mr Rabertson sald that whether Members were available in the next financlal year or not, it is pertinent for the Committee to receive
the final report on the land audit specifically for the people residing on Ingonyama Trust land and for the creation of an income, This
final date needed review.

The Chairperson addressed the Deputy Minister and asked the DRDLR to put its house in order because the Committee did not send
two separate invitations - it was for the Department to communicate with the ITB. It would be a problem if everyone was not on the
same page. The Commiitee was not pleased with the process - [TB and the Department needed te go back and look at the matter. If
necessary, the process should be put on hold so that the comments of Members were looked at and how the conversion weuld affect
communities. Thorough consultation was required. Before implementation was carried out, the Committee should be briefed again.
The DRDLR and ITB must respect the Committee and net take it for granted by responding to questions in any fashion. The
Committee would like to see conversion of Informal ownership to title deeds - this would give people the dignity of owning land on
which they are restding instead of being tenants. She apologised to Dr Claassens for not being able to receive her briefing on the
recommendations and findings of the High Level Panel due to lack of time,

Adoption of Committee Minutes Dated 28 February 2018
The Committee considered and adopted its minutes dated 28 February 2018, Ms N Magadla {ANC) moved for adapticn and the

motion was seconded by Ms Mbabama.
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Commi...d minutes dated 28 February 2018 were adopted without amendments.

The meeting was adjourned.
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Meeting Summary

Ingonyama Trust Beard {IBT) achieved "zilch® in its Quarter 3 performance for 2017/18. This was the view af the Portfolio Committee
after it was briefed by IBT. It wondered where the money had been spent because there was zero performance for the money spent.
About 90% of the budget was spent on compensation of employees. The Commlittee complained that [TB presents the same plans
every year for organizational restructuring, policy development and training of traditional councils. Also it keeps changing its Annuat
Performance Plan once approved by the Committee, The Committee resolved that it will peruse the ITB plans and reports submitted
over the past two years. |t appeared that the Department of Rural Development and Land Reform did not review [TB documents
before presentation to the Committee, There was concern that vacancies have not been filled although the posts were advertised in
2017. ITB has been only "planning to plan" and had provided as pretexts for not performing its incomplete organogram and the desire
to outsource work, Members suggested the |TB had gone against the Committee resclution to halt the conversion of Permission To
Occupy {PTO) to long-term tease agreements because of an advertisement on the |TB webslte about the "PTO upgrade”,

ITB respended that it does not understand why the Committee is penalising it for ITB getting insufficient funds to do its work. It was
busy restructuring and the other items would be done when the {TB organogram has been completed. Othet services would be
outsourced because they require specialised skills. {TB pointed out that there is no ruling that says it should not issue leases.

Members remarked that {TB has never approached the Committee about losing staff at a strategic level. It keeps telling the
Committee about an incomplete organogram. Members asked that ITB consider its role and how conversion of PTOs to leases wauld
help vilnerable communities. They asked why R5 was being collected from each KZN household and if ITB is part of the mobilisation
of the Amabutho on the Inganyama land matter, The relationship of the Acting CEO to the King was raised. Members asked about
staff suspenslons; if any cars had been purchased and about virements. Due to the lengthy discussions, the [TB Quarter 4
perfermance was not presented.

The Minister arrived at the tail-end of the meeting and spoke about land hunger. She also said that we need to understand that we
must account for the money given hy government

Meeting report

Ingenyama Trust Board (ITB) 2017/18 Quarter 3 performance
Ms Thembeka Ndlovu, Acting CEO: ITB, went through the performance indicators of the Ingonyama Trust Beard and indicated what

had or had not been achieved {see document).

Administration ‘
« Staff training on the monitoring and evaluation framework has been deferred until the new organogram has been finalised and the

skllls audit has been undertaken,

- 50% of the Customer Service Charter plan has been Implernented. The process was delayed due to the review of the draft
organogram.

* 50% of the stakeholder engagement plan has been Implemented. Engagements are ongoing but depend on the finalisation of the
plan, The plan is tc be finalised with the KZN Provincial House of Traditional Leaders (PHTL) for future engagements.

« Communication reports were completed, but were not submitted to the Board. The submission of the reports would be fast-tracked.
+ No workshops were done with amakhosi though the plans were set for January 2018,

+ 50% of the IT infrastructure has been implemented. The draft implementation plan was done but had to be reviewed after receiving
comments. The implementation plan would be completed by Quartar 4.

« There is 50% implementation of the plan for IT policles developed and approved by the Board. The draft implementation plan was
done and had to be reviewed after recelving comments and it will be revised to effect these commenis.

+ Due to the specialised nature of the policies to be reviewed, the Board declded to outsource the funetion,

* There is 100% achtevement in the recording of all movable assets in the asset register, w3
+ No posts have been filled in the HR provisioning plan.

+ 69% achievement was recarded for the timely conclusion of performance agreements. Drafts had been prepared but could
concluded in the absence of senlor management.
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s Senfor usilions were being filied,

+ Only one training programme had been conducted. The HR Committee resolved that training be done once the organogram is
finalised and managers are appointed,

+ No Memoranda of Agreement (MOAs) with traditicnal councils have heen approved by the Board. This was suspended pending the
finalisation of the new organogram.

“Land Management
‘ No Land Tenure Policy has keen developed and approved. Priority is given to approved tenure procedures. « No research has been
conducted on the land allotment practices adopted by the varlous traditicnal councils, This would be done In the next finandial year
because it requires specialised skills.
* No valuation has been done on land parcels for commercial use, The decision is to use municipal values on these properties, The
valuation would be finalised and reflected in the annual financial statements,
* No achievernent was recorded for Spatial Development Plans of strategically focated fand. A discussion with the municipality has to
take place. The discussion has been kept in abeyance, Terms of references have been finalisad,
* The development of a report to identify prime land and its approval by the Board had not happened. This would be done during the
next financial year.
+ There are no approved plans for agriculture production on trust land,
* No agricufture projects have been approved by the Beard.
* No potential projects of high commercial value for partnership with the private sector have been identified and implemented.
* No plan has been developed and implemented on land with development rights,
* No monitoring has been done on compliance and adherence to the [TB BBBEE scorecard for commercial developments,
+ There are no development rights applications submitted and obtained in line with the findings of the land audit,
* Ne traditional councils have been trained and no training plan has been approved by the Board.
+ The development of the framewark for supporting social cohesion programmes would be outsourced. The terms of reference were
being fast-tracked.

Discussion
The Chairperson remarked that the ITB seemed to have underperformed during the third quarter. Most of the non-performance was

attributed to the lack of a finafised organogram and IT8 wanting to oltsource,

Mr M Filtane (UDM) said that the ITB has not perfermad. The score Is zero. He does not think the Department goes through the ITB
reports before they are presented to the Committee. The R20m given to the [TB appears to be used for the Administration
Programme. The Act clearly states what the money should be spent on, The ITB's presentation is full of rhetoric. Every year they
present plans to restructure the organisation, train traditional councils, and develop policies. The Department should be tasked to
look at the ITB reports of the fast 24 months because the ITB is “planning to plan”. ITB has never approached the Committee to state it
Is losing staff at a strategic level, It told the Committee of an incomplete organogram. It is not clear which traditional councils are
going to be trained. It Is not acceptable to plan to train them because traditional council members do not come and go like politicians.
He wondered where the money had been spent because there is zero perfermance,

Ms Jabulile Bhengu, ITB Deputy Chairperson, informed the Committee that traditional councils have terms of office. The members are
not there for goad. COGTA has to ensure these traditional councils hold elections. That is why new members need to be trained after

elections.

Judge Jerome Ngwenya, iTB Chairperson, added that a traditional leader is not a sele leader, The traditional leader addresses the
concerns of his or her own people in the council. Training for members of the traditionai councils would continue to happen even
after the election of new members becatise they need to know the Constitution and they wauld continue to receive training on the
broader aspects of legal and other matters.

Ms Matsimbi (ANC) said that the [TB has presented good reasons for non-performance, but it is under-performing. IBT has advertised
posts since 2017 and those posts have not been filled and they are going to he re-advertised,

Judge Ngwenya replied that three posts were advertised in November 2017. Ms Ndlovu occupies ane of the positions and another is
occupled by Mr Madondo who has just been appeinted. The position of the CEQ has not been fitled and the process is underway. He
did not think that somebody else would take a different view from what was presented. Members were not aware of the structural
prablems the ITB Is sitting with. They have budgeted for more funds than what they have, He asked where the shortfall is going to
come from if the government gives you R20m and you need R100m to perform. The trust money in the olden days was collected by
trihal authorities for specific projects. The Committee is penalising them for not getting sufficient funds to do their work,

Mr R Cebekhulu (IFP) referred to the conversion of PTOs to leases and asked what role the [TB was thinking of following to help
vuinerable communities.

Judge Ngwenya replied that there is no ruling that says the ITB should not issue |leases,

Mr £ Mngunl (ANC) remarked that the land portfolio is a burning issue. The sole trustee is the King, It is a hig error for the ITB to think

that everything must fall under the King is correct. He wanted to know if the Acting CEQ was refated to the king, He said if she is

related, there is a conflict of interest by her participating in the activities of the T8 and she should be kind enough to protect the TR
image of the king. He further wanted to know if the chairperson of the Board is doing business with the ITB because there Is a conflict

of interest if he Is doling that. He wanted to find out why {TB has disregarded the call of the Committee te halt the conversions of

PTOs to leases in the interest of an inclusive process, Tthe Committee pronounced itself on the leases and asked ITB to halt the .
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process ....d focus on other activities, However, ITB has advertised on its website for the conversion of the PTOs, By doing that, it was
rendering this Committee useless. He wanted to know why RS was being collected from each KZN househoid and asked if ITB is
considering being part of the mebllisation of the Amabutho on land matters.

Judge Ngwenya replied that the emations arising from the Committee were for good and sometimes for bad reasons. He said he
would not deal with issues that have a political sting, Some af the guestions were personal. Thera must be 3 better way of
“understanding why things are the way they are. He stated that Mr Cebekhulu is an [TB beneficiary, He asked if people are going to say
there is a conflict of interest if he is on the Committee and an ITB beneficiary. On the question of business interests, his family has
heen in business for a very long time and he was carrying on with that. When leases had been discussed by the Board, he had recused
himself. He was aware of the "PTO upgrades” process and said that there should be an inclusive pracess that involves consultation
with relevant stakehoiders. No one has come to the ITB to say that he or she wants to upgrade a residential PTO. The exception is only
when a person wants to take a bond on tribal land and has nc papers because commercial banks are net involved with PTOs, The [TB

is compliant with the |law.

Judge Ngwenya replied that there was no mobitisation of amabutho on land matters. He was aware of the R5 that was being collected.
The King had stated it clearly that people should contribute R5 to defend the Ingonyama land. It was the King’s call. ITB Is not receiving
that money and is focusing on its constitutional mandate.

Ms Ndlovu told the Committee she is a professional person. She is a gualified teacher and she knows people’s land rights. She has
served the Department. The Quarter 3 and 4 reports were not crafted by her, but by her predecessors because she was not with the
Department at that time., She asked the Committee to give her a chance and that her CV and files would be handed to the Committeea
by Mr Southgate, She applied to ITB for land tenure management services because she wanted to cut a hiche for herself. it was a
personal choice. If there is a need o apply for the CEO position, she would apply. She stated that she was not directly related to the
King, but is only related to Queen Thandi Ndlovu who is her mother's sister. Queen Thand] Ndlevu is married to the King Zwelithini.

A DRDLR official commented that there was no nepotism in the appointment of Ms Ndlovu. The [TB is addressing a big piece of land
where there are more than 300 chlefs and the traditional councils have plus minus 1 006 members. The Department deals directly

with the King.

The Chalrperson asked if the drafting of the organogram is outsourced and when it would be completed. She asked how many vacant
posts have been filled, and if any staff members have been fired or suspended, She remarked that 95.1% of the budget has been
spent on campensation of employees but there are unfilled posts. The compensation of employees is supposed to be under the
Administration Programme. She asked if any cars have been bought and wha is responsible for their maintenance. She asked if there
were any virements during the 3rd quarter,

Judge Ngwenya replied that they have outsourced the process of compiling the organogram and it would be finalised soon, He said
they have created posts to the tune of 200. The current staff complement is 60. They have added 35 peaple who are an contract and
that was why they have 60 staff members, Three posts were advertised in Novermnber 2017,

Judge Ngwenya said the suspended employees were suspended in 2016 for refusing to cooperate in the upgrading of the PTOs. They
distorted information. They colluded with public figures to deprive people of thelr rights. The person they colluded with got awarded
thousands of hectares. This then led to the suspensions and disciplinary hearings, ITB is not tampering with the disciplinary process.
The six suspended employees have lawyers that have told ITB the employees were given instructions by people in higher-up positians.
The cases are ongoing and have to do with cerrupt activities,

On the compensation of employees, Judge Ngwenya replied that those fixed costs would always be there whether there is
parformance or not. He indicated to the Board that ITB has not performed. That is why they did not hide it in the presentation. Some
profects are funded by the communitles and those communities have the right to keep their meney. The Committee needs to give
itself more time to understand matters between COGTA, ITE and the traditional counclls,

Mr Amin Mia, ITB Chief Financial Officer, reported that ITB did not buy new vehicles during the third quarter, and that the
administration is responsible for vehicle maintenance. He rapiled that the underspending is in the Rural Development programme
under ITB. He noted that the Quarterly Report highlighted anly the underperformance. There was no virement by the ITB.

Mr M Nchabefeng (ANC) remarked that the Committee needed to apply for legal help to rescue IBT because % is sliding dewnhill.,
interventions need to be putin place. He said he is tempted to request the CV of the Acting CEQ and to know of her relationship to the

King.

Mr Filtane remarked that it is wasteful expenditure to pay ITB employees for work not done, it is not understandahble why the Board is
retaining people who are not productive and nat given work. He wanted to know if written permissicn Is obtained from the traditional
council for obtalhing communal land if the Act is specific on what the king could do or in appointing pecple for leases.

Judge Ngwenya replied that a person is allocated land by a traditional leader who would then inform the ITE about the matter, Then

the ITE would send an inspector to look at the land, in =3

Mr Mnguni pointed out the IT8 website has an advertisement on the conversion of PTOs.

Ms Bhengu apologised for the advertisement and stated it would be removed and they were not undermining the resolution of th
Committee,
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;
Ms Matsimbi said she did not accept the story that [TB has been given insufficient maney by the Department to do #s work. It is stated
in the report that ITB has got money elsewhere. She asked for clarity on the R2.7m paid to beneficiarias,

Mr Mia replied that the money is used to fund projects in communities and expenses for traditional councils.
~The Chairperson acknowledged the arrival of the Minister and asked her to comment.

Minister of Rural Development and Land Reform, Malte Nkoana-Mashabane, remarked that when we fought for freedom, those that
had come to colonise us did not leave post-freedem. That is why we are fighting for a pofitical freedem of a special kind. Land hunger
should not find obstacles along the way. We have not arrived at where we are going. In most rural areas, traditional leaders are
overseeing dry land. We need to understand that we must account for the money given by government. People are tired of nat being

able to access fertile land.
The Chairperson remarked that the Committee is not happy with the Quarter 3 performance and the delays in the finalisation of

policies. The Committee Is also not happy with the ITB changing its Annual Performance Plan after it has been presented and adopted
by the Committee. She requested that the Committee staff look at alt the reports that the IT8 submitted cver the last 24 months.

The meeting was adjourned.,
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Mr Jerome Ngwenya
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The Ingonyama Trust
Pletermaritzburg

B By email:  info@ingonvamatrust.org.za;
' mkhizeza@ingonvamaltrust.org.za.
mxakazas@ingonvamatrust,org.za

Dear Sir:

NOTICE ISSUED TO PERMISSICN TO OCCUPY HOLDERS AND
NOTICE TO GOVERNMENT EMPLOYEES AND RESIDENTS
RESIDING ON LAND UNDER TRADITIONAL LEADERSHIP ON

INGONYANMA TRUST LAND

1 We act for a number of persons who hold a Permission to Occupy (PTO)
or informat land rights on land vested or registered in the name of the
Ingonyama Trust. Qur clients are listed in annexure LX1. We expect that

we wiil also be instructed by additional persons.

2 Qur clients act in their own interest, and in terms of sections 38 (b), (¢) and
(d) of the Constitution, they also acf -

2.1 as members of and in the Interest of the group constituted by
persons who hold PTO's or informal rights fo land in respect of land

vestad or registered in the Ingonyama Trust;

2.2 on behalf of members of that group who cannot act in their own

nameas; and

2.3 in the public interest.

Nalional Offlce: } Love (Natlonal Diractor), T Wegerf (Deputy Nallonal Direclor}, K Relnacke {Diractor; Finarics), B Brasler
Cape Town: 5 Dass{Direcior), A Andrews, § Kehanovitz, WR Kerfool, G Mathlso, i Mudariiows, EL Roos, Hi Smih | S

Phurbary, § Samuel (Plreclor), TG Mbhense, A Turphn

Grahamslown: . C MeConnechle (Dlreclor), LK Jololve, 8§ Sephion

Johannasburg: N Faklr (Clracler), AF Astion, 14D Limacher, APN Mehle, SP Mkhize .
Gonslluliona! Liigation Unli: SG Megardle (Dlrector), MJ Blshop, G Blzos SC, O du Tolt, NMR Kekena, LK Siye, ER Webber, WG Wicomb
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We are Instructed that the [ngenyama Trust is requiring, attempting fo
persuade or “lnviting” members of that group o “upgrade” their existing
land rights into leases with the Ingonyama Trust. We have been provided
with copies of notices which the Trust has caused to be published In that

regard,

This conversion of existing land rights into leases will undermine the

tenure security of the people affected:

4.1 Whereas they currently have land rights indefinitely, the leases
proposed by the Ingonyama Trust are for a fixed period of time

4.2 They will he forced to pay rent, which they are not cutrently required

fo do;

4.3 Should they fail to pay, they risk losing their right to the land they

currently occupy and use;
4.4  They are compelled to fence the properties;

4.5  They may not build without the permission of the Ingonyama Trust;

and

4.6 If they vacate the premises, all buildings and structures that have
been built on the land will belong to the ingonyama Trust,

This conduct of the Ingonyama Trust in inducing rights-holders to enter
info such leases is unlawful for a number of reasons, including the

following:

5.1 It undermines their righfs under section 25(6) of the Constitution and
the Interim Protection of Informal Land Rights Act 31 of 1896
(IPILRA). The Ingonyama Trust is an organ of state. It is required to
respect, protect, promote and fulfil the rights in the Bill of Rights.




5.2

5.3

5.4

It will result in a breach of the provisions of IPILRA,

It is in breach of section 2(8) of the Ingonyama Trust Act, which
provides that the Ingonyama shall not infringe upon any existing

rights or Interests,

It will result in a breach of Upgrading of Land Tenure Rights Act
("ULTRA') No. 112 of 1981. Section 3 of ULTRA provides that any
tand tenure right mentioned in Schedule 2 of the Act shall he
converted into ownership by the registrar of deeds by the
registration of such eif or piece of land in the name of such person.
Schedule 2 of ULTRA includes any permission to occupy any
allotment within the Black Areas Land Regulations, 1869 (R.188 of

1069).

We are instructed to require that the Ingonyama Trust -

6.1

6.2

8.3

withdraw the abovementioned notices, in the same manner as the
manner in which they were published, on or before 10 January

2018;

undertake not to require or attempt to persuade or “invite” any
holder of a PTO or and informal right in land to "convert" or

"upgrade” his or her rights into a lease;

undertake to provide every person who has agreed to such a

“conversion” with

8,3.1  full information, in a manner and form to be agreed, on the
consequences of agreeing to such a “conversion” and

8.3.2 the opportunily to have that “conversion” reversed at no
cost and without suffering any prejudice;

A




7 If the Ingonyama Trust does not comply with these requirements by 10
January 2016, we are instructed fo approach the High Court for the
appropriate relief. The relief sought will include interim relief and costs.

8  We look forward to hearing from you as a matter of Lirgency.

8  Shouid you wish to engage on these matters, feel free fo contact us at

thabiso@lrc.org.za or on 031 301 7572,

Yours falthfullife—
LEGAR '-'-l RCES CENTRE

Per: MR T MBHENSE

Ce:

Minister of the Department of Rural Development and Land Reform

Pretoria
Email: Guaile. Nkwinti@drdlr.gov.za; nomava.notshe@drdlr.gov.za

Director-General of the Department of Rural Development and Land Reform

Pretoria
Email: Debbie.Khan@drdlr.gov.za; leona.archary@drdir.gov.za;

Chief Director

Department of Rural Development and Land Reform
Pretoria

Emall: vela.mngwengwe@drdlr.gov.za

MEG: Co-operative Governance and Traditional Affairs (KZN)

Pietermaritzburg
Emaill communications@kzncogta.gov.za // Nathi. Mpungose@kzncogta.gov.za

/f Karl-Heinz. Kuhn@kzncogta.qov.za
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Annexure LX1

Name Area
Bongan Zikhall Jozini
Msawenkosi Lifana Luthuii Mnini
Robert Nhlanhla Luthull Mnini
Hamilton Luthuii Mnini
Busani Luthuli Mnini
Miundisi Luthuli Mnini
Masheki Luthuli Mnini
Hiuleka Luthuli Mnini
Isaac Luthuli Mhini
Lindelani Luthuli Mnini
Lucky Luthull Mnini
Zakhele Luthuli Mnini
Mlamuli Luthuli Mnini
The Anglican Church Umlazi
GCynthia Mngadi Mgababa
Rural Women's Movement KZN
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Durban Office

11 Floor Aquasky Towers « 275 Anton Lembede Street = Durban 4001 = South Africa
Tel; (031) 301 7572 = Fax: {031) 304 2823 « Website www.lrc.org.za

P20 No. 930003252

NPO No. 023-004

I
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30 January 2018

Your Ref:
Our Ref: T Mbhense

Mr Jerome Ngwenya
Chairperson

The Ingonyama Trust
Pietermaritzburg

By email: info@ingonyamatrust.org.za
mkhize@ingonyamatrust.org.za
mxakazas@ingonyamatrust.org.za

Dear Sir:

NOTICE ISSUED TO PERMISSION TO OCCUPY HOLDERS AND
MOTICE TO GOVERNMENT EMPLOYEES AND RESIDENTS RESIDING ON
LAND UNDER TRADITIONAL LEADERSHIP ON INGONYAMA TRUCT LAND

1. We refer to our letter of 11 December 2017, a copy of which is attached
for easy reference.

2. We have not received any response to that letter,

3. We wish to avoid unnecessary litigation. Would you kindly advise of the
following:

a. Whether the allegations in paragraphs 3 to 5 of our fetter are in
dispute, and if so, which of them are in dispute;

b. The response of the Ingonyama Trust to paragraph 6 of our letter.

Yours fajthf
Thé
LEG ESOURCES CENTRE

CC.
National Office; 3 Love (National Director} T Wegerlf (Deputy Natlonal Director) K Relnecke (Director Finance) E) Broster b &
Cape Town: S Dass{Director) AAndrews S Kehanovitz C Mathlso M Mudarkwa EL Roos
Durbant S Samuet {Director) TC Mbhense  ATurpin -
Grahamstown! C McConnachle {Diractory 1X Jolebe S Sephton
Johannesburg: N Fakir (Director) AF Ashton L3 Limacher §P Mkhize

Constitutional Liigation Unlt:

SG Magardie (Director) M1 Bishop G 8Blzos SC, Cdu Tolt NM Kekana P Mdakane ¥ Ntoko ER Webber WC Wicomb




Minister of Rural Development and L.and Reform

Pretoria
Email: Gugile, Nkwinti@drdIr.gov.za; nomava.notshe@drdlr.cov.za

Director-General of Rural Development and Land Reform

Pretoria
Email; Debbie. Khan@drdir.gov.za; [ecna.archary@drdlr.gov.za

Chief Director

Department of Rural Development and Land Reform
Pretoria

Email: vela.mngwengwe@drdlr.gov.za

MEC: Co-Operative Governance and Traditional Affairs (KZN)

Pietermaritzburg
Email: communications@kzncogta.gov.za; Nathi.Mpungose@kzncogta.qov.za:

Karl-Heinz. Kuhn@kzncogta.gov.za




IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL PROVINCIAL DIVISION, PIETERMARITZBURG

CASE NO:;
In the matter between:
COUNCIL FOR THE ADVANCEMENT OF THE
SOUTH AFRICAN CONSTITUTION First Applicant
RURAL WOMEN’S MOVEMENT Second Applicant
HLETSHELWENI LINA NKOS| Third Applicant
BONGANI ZIKHALI Fourth Applicant
ZAKHELE MALCOLM NKWANKWA Fifth Applicant
HLUPHEKILE BHETINA MABUYAKHULU Sixth Applicant
MABONG! GUMEDE Seventh Applicant
KN ’ T e *’%,f: EU“G e Eighth Applicant
PRIVAAT‘?N\ PENVATE BAG X014
SM 2018 -11- 06 Ninth Applicant
PIETERMARITZEURG. 3200
MNATAL, PROVINCIAL, EVISION
and REGISTRAE OF THE HIGH GOuRT o7 2
THE INGONYAMA TRUST First Respondent
THE INGONYAMA TRUST BOARD Second Respondent
THE MINISTER OF RURAL DEVELOPMENT Third Respondent
AND LAND REFORM

AN




THE MEC FOR CO-OPERATIVE GOVERNANCE Fourth Respondent
AND TRADITIONAL AFFAIRS, KWAZULU-NATAL.

KWAZULU NATAL PROVINCIAL HOUSE OF Fifth Respondent

TRADITIONAL LEADERSHIP

SUPPORTING AFFIDAVIT

I, the undersigned,
SIZANI NGUBANE
do hereby make oath and say:

1 | am an adult female director of the second applicant, the Rural
Women's Movement ("RWIW"), resident at Greener Pastures Farm,

District Road No. 354, Lynnfield Park, Umlaas Road, KwaZulu Natal.

2 The RWM's head office is at Greener Pastures Farm, District Road

No.354, Lynnfield Park, Umlaas Road, KwaZulu-Natal.

3 | am duly authorised to make this affidavit on behalf of the second

applicant herein. | atfach the resolution of RWM's committee

HM .
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authorising RWM to bring these proceedings and also authorising me

to sign this affidavit on behalf of RWM as annexure RWM 1.

The contents of this affidavit are true and correct and, save where the
contrary appears from the context, are within my personal knowledge
and belief. Any legal submissions made in this affidavit are made on

the advice of my legal representatives.

This application involves the Ingonyama Trust (“the Trust”) and the
Ingonyama Trust Board (“the Board” or “the ITB”)'s undermining the
security of tenure of residents and occupiers of Trust-held land in
KwaZulu-Natal, and extorting money from them, by unlawfully
compelling them to conclude lease agreements and pay rental to the
Trust to continue living on the land. Their action has transgressed the

constitutional rights of thousands of occupiers of Trust-held land.

The first to ninth applicants have brought this application to obtain a
relief for themselves, and also to secure a solution for all occupiers of

Trust-heid land who find themselves in a similar situation.
This affidavit is structured as follows:

7.1 First, | describe RWM and its interest in these proceedings,
including the basis for its standing. | will also describe my own

experience;

WM.




7.2 Second, | lay out the evidence that demonstrates that the Trust,
the Board or ITB has transgressed the constitutional rights of

thousands of occupiers of Trust-held land; and
7.3 Third, | deal with the issue of costs.
RWM

The Rural Women's Movement (‘RWM”), is an independent rural
women’s Non-Profit Organization (“NPO"), which is registered with the
Department of Social bevelopment [‘Registration #'031-695-NPO”]
and based in KwaZulu-Natal. The organisation was initiated in 1990
and officially launched by 250 rural women in November 1998. The
RWM has extensive experience in land issues, poverty relief and the

realisation of socio-economic rights in rural areas.

The RWM is recognized as a significant institution by its peers and
other actors working in the land and custom sector. The RWM is one
of five organizations, internationally who won the Nelson
Mandela/Graca Mache! innovation Award in 2005. lts director (myself)
was a Finalist at the Women of the Year Award in 2007. The RWM
was awarded a Special Commendation by the Southern Africa Trust
in 2010, in recognition of its innovative education work to promote
women and girls’ rights, the RWM director was awarded the 2011
International Human Rights Training Program Ruth Selwyn Bursary in

Empowering Women and Girls in Montreal, Canada.

WG
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in 2017, | was awarded the 2018 Woman of Distinction Award by the
NGO Committee on the Status of Women in New York. This was for
my work with the Rural Women’s Movement. The NGO Committee on
the Status of Women represents over a 100 NGOs and works closely
with the UN Commission on the Status of Women. During this period,
I was also nominated for the Jaime Brunet Award by the International
Alliance of Women in Greece and the Africa Food award by the

Women'’s International News Gathering Services based in Canada.

| have in excess of thirty years of experience working with women
within the poorest and most remote rural communities in KwaZulu
Natal. | have, in particular, focussed on their development in the

context of their access to land and land rights.

During 1992 and 1993, | was employed as the KwaZulu-Natal
Provincial Co-ordinator of the Women’s National Coalition (“WNC”), of
which | was one of the founding members. Whilst Provincial Co-
ordinator of the WNC, | participated in research on infer alia the land
rights of rural women which eventuated in the formulation of the
Women's Charter for Effective Equality. | also co-founded the
Midland’s Women’s Group in 1993 and the RWM in 1998. The RWM
is a land rights arganization which works towards developing land and

inheritance rights of rural women in KwaZulu-Natal.

During February 1995 to January 2004, | was employed as the

Gender Co-ordinator of the Association for Rural Advancement

W
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("AFRA"). AFRA is a KwaZulu-Natal-based independent, land rights,
non-governmental organization (“NGQ”) which works with members of
formerly disadvantaged groups, including rural women, in KwaZulu-

Natal whose land rights have been undermined or rendered insecure.

During my employment with AFRA, | liased extensively with rural
women's groups in KwaZulu-Natal concerning problems that rural
women encountered as a result of their lack of security of tenure in

land.

In March 2003 | was the leader of an AFRA team that convened a
workshop for rural women on the Communal Land Rights Bill (“the
Bill") in KwaZulu Natal. The workshop was attended by approximately

103 delegates from 14 different rural areas in KwaZulu Natal,

Some of the women present gave personal testimony on their
problems of insecurity of land tenure. They spoke, in particular, of
being evicted from their homes by their brothers or other family

members after the death of their parents or their husbands

As an NGO, RWM depends on donor funding. It needs to use funding
in the most efficient and effective way possible to achieve its goals.
Litigation is particularly costly and, die to funding constraints, RWM is
not able to bring individual applications on behalf of the occupiers of
the Trust-held land. As a result, RWM took the decision to bring this
systemic application.

.
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RWM brings this application in several capagities;

18.1

18.2

18.3

18.4

First, in its own interests. RWM as an organisation has an
interest in the enforcement of the Interim Protection of Informal
Land Rights Act 31 of 1996 and section 25 of the Constitution of

the Republic of South Africa;

Second, in terms of section 38(b) of the Constitution, RWM bring
it on behailf of all occupiers of Trust-held land who are facing the
situation that third to thirteen applicants are facing, who cannot
act in their own name because they lack the funds to hire a

lawyer to challenge the action of Ingonyama Trust;

Third, RWM acts in the interest of the class of occupiers of Trust-
held land who are facing the situation that third to thirteen
applicants are facing. This form of standing is recognised in

section 38(c) of the Constitution:

Fourth, RWM acts in the public interest under section 38 (d) of
the Constitution. It is in the public interest generally that the
Ingonyama Trust must not infringe the constitutional rights of the
occupiers of Trust-held land. It is in the public interest that the

security of tenure is not infringed.

RWM has the necessary standing to bring this application together

with other applicants.

TRANSGRESSION OF CONSTITUTIONAL RIGHTS

Al
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I came to hear about Ingonyama leases issued to individuals for
residential sites between 2015 and 2016. | remember a workshop in
the Zululand district in which different women complained of receiving
accounts for rental arrears from Ingonyama Trust Board's lawyers for
that they simply could not pay. They were extremely anxious about
having outstanding accounts, and worried what the consequences
would be. They said that when they had signed applications for tenure
rights, it had not been explained to them that these were lease
agreements requiring the annual payment of rent and which escalates
with 10% annually. One woman, who is a widow, complained that an
employee of the Ingonyama Trust Board had denied her permission to
build a garage for a car on her own property now that they held a

lease over it.

When | went to a workshop at Jozini, | was told that people there were
directed to the Inkosi's place by their induna only to arrive to find long
queues. They joined the queues and were helped by young women
who took their details and asked them to sign their names, They were
told that their details would be sent to Pietermaritzburg. They insist
that they had no idea that this would result in rental statements or

fease agreements.

People in Jozini are extremely fearful about the consequences of the
arrears statements that they receive. Most of them are struggling to

make a living and simply cannot afford the rental amounts demanded.

W
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In order to make ends meet, quite a few women rent out rooms in
their houses to teachers or people from elsewhere who have local
jobs. They depend on the rental from these rooms to buy food and
pay school fees. However, amakhosi and izinduna advise them that
since they are running businesses their residential leases must be
converted to business leases, and they must pay over a portion of the
rental they receive to the Ingonyama Trust Board in addition to their
own rent. This has made people extremely anxious and scared. They
have no other means of earning a living. They are not sure whether

they must evict their tenants, or how they can keep them secret.

I also met a group of young women and men who wanted to start a
farming business on an empty piece of land. They are irying to make
a future for themselves in a context where it is impossible for them to
get jobs. But they were told they would have to pay the Ingonyama
Trust Board R250 000 per annum for the land they had identified. This
is absolutely beyond their means and has made them despair about

their dreams of bringing vacant land into production.

! met a woman from Bergville in 2014. She had started a small
creche, but she was told that in order for her to continue she needed
to take out a lease with the Ingonyama Trust Board. She now gets
yearly statements which she cannot pay and lives in fear that her
créche and her house will be taken away from het. Many of the leases

that | know about are in the names of individual women (widows). This

W
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is because of the high numbers of unmarried women with families in
KwaZulu-Natal. In many families there are simply no aduit men to sign

the leases.

| have also heard of some cases in which the Ingonyama Trust Board
or the inkosi insists that the lease must be in the name of whatever
man they find on the property, because they assume that a man must
always be the household head. This creates great difficulties if the
man is just a boyfriend of the woman who owns and has established

the property.

In 2015, the RWM identified an area of 110 hectares that we wished
to use for a commercial farming project involving women and girls.
The land was in Mpophomeni and it was vacant. We negotiated a
reduced rental of R3000 for the first year with a representative of the
Ingonyama Trust Board. However, before we could even begin using
the land we saw that people were laying out plots. We reported this to
the ingonyama Trust Board offices, explaining that a certain Induna
Zuma was illegally allocating the land and selling plots to people from
outside the local community. The Ingonyama Trust Board did nothing
and soon the land was fully occupied. We gave up our dream of
farming there and we were never refunded our initial rental of R3000

that we had paid,

I previously made an expert affidavit in the Tongoane litigation that

successfully challenged the constitutionality of the Communal Land

" \
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Rights Act, 2004 (CLRA). The gist of my evidence was that the
CLRA, in seeking to upgrade ‘old order rights’, such as customary
allocations and Permissions to Occupy (PTOs), inadvertently
entrenched past gender discrimination, because, officially, these old
order rights had been allocated exclusively to men. The Bill had been
amended to address this problem by deeming old order rights to be
held by all spouses in a marriage. In my affidavit | pointéd out that
while this was an improvement, it nevertheless excluded all women
family members who are not wives, such as sisters, aunts and

widowed mothers.

The Ingonyama Trust leases have the effect that land which is a
family asset is registered in the name of one person to the exclusion
of other family members. Where this is a man it has a direct negative

impact on the tenure security of female members of the family.

Historically, under customary law, parts of the land were used
primarily by women and in many instances, women accessed arable
fand directly. Unmarried women and widows were also able to

acquire areas of arable land directly and in their own right.

However, this practice was consistently undermined by colonial and
apartheid laws which provided that iand could be allocated only to the
male head of the family. Pursuant to this injunction, Native
Commissioners persistently vetoed allocations of fand directly to

women. Hence, over time, allocation of arable land to women stopped
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and it was only alfocated to men. Moreover the Black Areas Land
Regulations (Proclamation R188 of 1969) provided that Permission to
Occupy (PTO) certificates should be issued only in the name of the
male household head, ignoring the rights of other family members in

tand.

This notwithstanding, women continued to occupy and use the land. It
is, therefore, not surprising that in most rural areas that | have worked
in, the cultivation of arable land remains the prerogative of women.
Despite the fact, however, that women are the primary users and
occupiers of rural land, old order rights held by men undermine the
status of use and occupation rights held by women within family-
based systems of land rights in extended families under customary

law.

When customary and PTO rights are converted into leasehold
registered in the name of a man, the consequences of women’s past
exclusion is not only formalised but their vulnerability is increased by
potentially exposing them to eviction from the land. The leases issued
by the Ingonyama Trust Board therefore undermine, rather than

enhance, women's security of tenure.

In addition to a denial of their legal status, women may also find a
commensurate decline in their social and bargaining position in the
household and in the community. This is particularly important

because the family-based nature of iand rights is deeply embedded in

.
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customary law and is likely to persist just as it has in the past.
However registering rights to one person alters the power dynamics
within families, and severely weakens the status and ability of those
excluded to assert or secure their rights within family decision making
processes. Single women will, in this respect, be in an even weaker
position than before to assert their rights in family held land. If they
are to encounter conflict with the male holder, or his wife they will
have little option but to leave the household and find accommodation
eisewhere. As poinfed out above, I have come across various
examples of sons and their wives evicting the widowed mother and
unmarried sisters from the natal home, because of internal family

problems.

In my work with rural women over the past 30 years, | have observed
that many women choose to have children outside of marriage. |
have also observed that the social stigma of not marrying is not nearly
as bad as it used to be. These days, mothers often advise their
daughters not to marry because of the problems that come with
marriage. | too have been advised by my mother not to marry as both
she and her widowed stepmother were evicted from their respective
marital homes. Therefore, mothers often advise their daughters that
their futures will be more secure if they establish themselves

independently with their children.

78
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35 Articles by Dorrit Posel and Stephanie Rudwich! and by Christine
Mhongo and Debbie Budlender? documen;t the steady decline in
marriage rates among black women in South Africa. This has resuited
in increasing numbers of single women heading households in

KwaZuiu-Natal in particular.

36 | am advised that the right to equality as provided for in section 9 of
the Constitution is a right to substantive equality. Substantive equality
requires, in the context of securing land rights for women, an
examination of their actual, social and economic conditions and their
relationship to systematic patterns of domination within society. In this
regard, | am advised that the primary purpose of the equality
provisions, in the Constitution, is to recognise the social and economic
disparities between groups and individuals and to seek to eliminate
the sources and effects of past and present disadvantage and

discrimination.

37 A substantive understanding of equality in this regard ought to
recognise that women, and more especially rural women, are subject
to inequality which is deeply structural and has become embedded in
the very way that African societies are organised as a direct result of

apartheid, its laws and value systems,

i Reference Marriage, Land and Custom

2 Reference Marriage, Land and Custom

-
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The action of Ingonyama Trust perpetuates the ideology of male
dominance. Furthermore, instead of realising the security of tenure of
thousands of occupiers of Trust-held land, the Ingonyama Trust is

infringing them.

In the circumstances, this court has wide powers to grant an
appropriate remedy. Given the constitutional dimension of the casé, it
has all the powers available tol it in section 38 of the Constitution to
grant “appropriate relief” and the powers in section 172 of the
Constitution to make an order that is “just and equitable”. As such, |
request this court to grant an order that the applicants are seeking in

their notice of motion.
COSTS

I submit that the general rule that costs follow the result should be
foliowed in this case. The position of the Applicants and the people
they represent, combined with the reprehensible conduct of the
Ingonyama Trust demands that Applicants receive their costs if they

are successful.

HoweVer, if the Applicants are unsuccessful, each party should bear

its own costs. The Applicants have brought this case to enforce the

W
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constitutional rights of the occupiers of Trust-held land. They should

not have to pay the respondents’ costs if they are unsuccessful.

v CONCLUSION

42 } submit that a case has been made out for the relief sought in the
notice of motion to which this affidavit is attached and the Applicants

pray for an order in its terms.

o<

G

DEPONENT

|, CERTIFY that this affidavit signed and swomn to before me
at PIETERMARITZBURG  on this thé gy of () CTOEN- 201
by the deponent who acknowledged that he knew and understood the
contents of this affidavit, had no objection to taking this oath, considered this
oath to be binding on his conscience and who uttered the following words: ‘|
swear that the contents of this affidavit are true, so help me God.”
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EXTRACTS OF THE MINUTES OF THE COMMITTEE OF RURAL WOMEN’S
MOVEMENT (RWM)

SBOJULY 2018

Whereas:
1 RWM has discovered that:

1.1 Since 2007, and possibly‘ear!ier, the Ingonyama Trust (“the Trust”) and
the Ingonyama Trust Board (“the Board” or “the ITB”) have been
undermining the security of tenure of residents and occupiers of Trust-
held land in KwaZulu-Natal, and extorting money from them, by
unlawfully compelling them to conclude lease agreements and pay rental

to the Trust to continue living on the land.

1.2 In compelling and inducing residents to conclude lease agreements, the

Trust and the Board have —

1.2.1  violated the customary law and statutory “Permission To
Occupy” ("PTO”) rights of residents and occupiers living on
Trust-held land, which are protected by the Constitution and by

Act of Parliament;

122  assumed and exercised land administration powers that they do
not have, but which are vested in the third and fourth
respondents, the Minister of Rural Development and Land
Affairs (“the Minister”) and the MEC for Cooperative
Governance and Traditional Affairs, KwaZulu-Natal (“the

MEC?”); and

ZE ]
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1.2.3 induced and required residents and occupiers to sign lease
agreements on the basis of false and incomplete information
and without giving notice of the material terms of the lease

agreements, including rental.
And as a consequence thereof:

2 In order to address the problem of undermining the security of tenure of
residents and occupiers of Trust-held land in' KwaZulu-Natal by the Trust, the
Board or ITB, RWM intends launching proceedings in the High Court in
Pietermaritzburg compelling the Trust, the Board or ITB to cancel any
residential lease agreement concluded between informal land rights-holders

and the Trust.
It is hereby resolved that:

3 For the purposes of the abovementioned proceedings the Committee of RWM
appoint Sizani Ngubane to take all necessary steps to pursue such proceedings
on behalf of RWM. Without limitation, the Committee of RWM hereby
authorises Sizani Ngubane to instruct the Legal Resources Centre to represent
RWM and the occupiers of Trust-held land whose rights have been undermined
by the Trust, the Board or ITB. The Committee of RWM further authorises
Sizani Ngubane to sign all affidavits and documents and to take all other steps

necessary pertaining to the said proceedings.




4 We, the Undersigned hereby confirm that the above resolution was adopted at

RWM meeting on the =2 day of July 2018.

(df) o bl

Prisca Shabalala— Chairperson of the RWM Committee




iIN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL PROVINCIAL DIVISION, PIETERMARITZBURG

CASE NO:
In the matter between:
COUNCGIL FOR THE ADVANCEMENT OF THE
SOUTH AFRICAN CONSTITUTION First Applicant
RURAL WOMEN'S MOVEMENT Second Applicant
HMLETSHELWENI LINA NKOSI Third Applicant -
BONGANI ZIKHAL! Fourth Applicant
ZAKHELE MALCOLM NKWANKWA Fifth Applicant
HLUPHEKILE BHETINA MABUYAKHULU Sixth Applicant
MABONGI GUMEDE Seventh Applicant
KN i Eighth Applicant
sM P Ninth Applicant
2008 -11- 06
and MATAL. PROVINCIAL G 1t
REGISTRAE OF THE HIGH COUR ™
THE INGONYAMA TRUST First Respondent
THE INGONYAMA TRUST BOARD Second Respondent
THE MINISTER OF RURAL DEVELOPMENT
AND LAND REFORM Third Respondent
THE MEC FOR CO-OPERATIVE GOVERNANCE Fourth Respondent
AND TRADITIONAL AFFAIRS, KWAZULU-NATAL
KWAZULU NATAL PROVINCIAL HOUSE OF Fifth Respondent
TRADITIONAL LEADERSHIP

Hobn,




THIRD AFPLICANT'S SUPPORTING AFFIDAVIT

|, the undersigned,

HLETSHELWENI LINAH NKOS!

do hereby make oath and say:

| am a 62 year-old female, residing at Portion 8 of the Farm Reserve No. 186,
Maphaya Village, Jozini, KwaZulu-Natal. | live within the jurisdiction of the

Nisinde Traditional Council.

The facts set out herein are within my personal knowledge, unless the context
indicates otherwise, and are, to the best of my knowledge and belief, both true
and correct. Where | refer to information conveyed to me by others, | believe it

to be true and correct.

I confirm that | seek the relief sought in the notice of motion, on the grounds set

out in the founding affidavit deposed to by Parmananda Naidoo.

I approach this court on the following bases:

4.1, In my own personal interest in terms of section 38(a) of the Constitution,

as a person that has had a lease concluded over my land;

4.2.  On behalf of the minor children living on this land with me, in terms of
section 38(b} of the Constitution; and

e 11
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4.3, in terms of section 38(c) and (d) of the Constitution, in the interest of
similarly placed people living on land administered by the Ingonyama
Trust who are concluding lease agreements with the Trust o the

detriment of their rights, and in the public interest.

PERSONAL HISTORY

5. | was born in Ngotshe (Louwsburg), my father was Nkuhlelela Nkosi and my
mother Chazile Nkosi. | am the last born at home, with an older brother and
older two sisters. My father had two other wives, MaSizane was his first wife,
and had a son and a daughter: my father's second wife was MamThilezi who

had a son and two daughters.

8. When | was growing up my famlly were labour tenants who fived on a very large
piece of fand in Ngotshe, This land was on a farm owned by white farmers who
recognised traditional leadership. My father owned over a hundred heads of
cattle that lived on the farm with us and grazed with the cattle of other families
around us. We aiso farmed a lot of different products. We ate most of what we
harvested, or shared it with the other families. We also sold some maize and

the milk from the cows to help with maoney.

7, My whole family worked on the farm for a set humber of moriths, usually on a
six month rotation, The farmer would come and a boy and a girl from the family
would be sent to go to the main farm to work. If you‘: were not working on the

farm, you would have to be working in the forest.

T




8.

10.

My family left the farm in 1974, This was after my father died in 1973. Our
leaving the farm was precipitated by my initial experience working at the
farmhouse. This was in 1972, | had broken a glass in the house and the farmer
had beaten me up very badly as a result. My father decided then and there that
something like this would never happen again and resolved to leave the farm
and find us a home somewhere else, My father was very sick at the time, so my
brother was tasked with finding us somewhere else to go. My father died shortly

before we found this place and moved.

When my brother came here — to Maphaya Village in Jozini — he went to speak
to the headman in the community, The headman then took my brother to the
incumbent /nduna (headman), it was Nduna Mzileni at the time. We were given
a residential plot as well as a large plot for farming. 1 do not know the exact

process that was followed.

We all left the farm: my mother and sisters; my father's other two wives and
their children; my brother and his 3 wives; and all the children from the various
families. We also came with all my father's catile, although they were much less
than before and they have since mostly died. A total of 12 structures wers built

on the homestead that we shared. Each unit had a house to live in as well as a

kitchen.
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11.

12.

13.

1’ moved out of my family's homestead and onto the plot that | am currently living

on in 2005, with my sister Doris and her young daughter. | spoke to my brothers
and the other men on the homestead about getting this plot with my sister,
When we moved here we were initially only able fo build a two-room flat to live
in, but over the yesars we have added more homés. In addition to the initial two-
room flat, 1 built a six-room house and a two-room flat, and my sister added a

five-room house.

My sister and | also had ploughing fields allocated to us. This land was,
however, taken away by the induna for other people to live on. We had already
spent about R3500 to clear the ground so we could farm. The chief knew about
the induna taking this land — he told us that if he wants to, he ¢an take the land.
Tradition requires that we be given another plot elsewhere to replace what was
taken, but this was never done and we never got back the money we spent on

the land.

My sister died in 2008 and now | live here with her four children. My own
children have since died. My sister had four children, Bongani, Buhle, Sne, and
Fan Fan. At the moment only Bongani is working, but his work does not pay him
much. Buhle does not work and has fwo children, Senamile who Is five years
old and Olwethu. Bongani has five children: Sethu, Anele, Sanele, Awanda and
Asavela. The children who go to school are Anele, Sanele and Awanda. We pay
about R300 for school fees; also spending R350 on transport to school for each
of them. | fell il some time ago and now | receive a R1600 disability grant that |

use to purchase groceries at home.

357




14,

All of the money that comes into this home goes to buying groceries for
everyone so they can eat, this usually amounts to R1300. We get some help

from a little money from the grandchildren's father for school and transport.

LEASES

15.

16.

17.

In 2011, 1 formed part of the traditionai council. During one of our mestings the
chairperson, who at that time was Mr Myeni, announced that Permissions to
Occupy ("PTOs") were no longer vaiid and that community members would now
have to conclude leases with the Ingonyama Trust. He said that this would be
better for everyone because these leases could be used to borrow money from
the bank, and that you can now show your rights in the land and that you are
hot going anywhere. Mr Myeni said that It would be even better for people that

want to have a business.

The linduna were instructed to call community meetings to inform their
comrhunity members of this requirement to conclude a lease. They were told to
inform people that the instruction came straight from the Ingonyama Trust that

there must now be leases.

My induna called a community meeting to tell people that homes are now
required to have leases. The induna told the community members at the
meeting that the Ingonyama Trust now required that all residents have leases;

everyone would be required to sign a lease in relation to their land.

teL e 6




18.

19.

20.

21,

From all of this, | felt that it was necessary for me to conclude a lease. | was first
required to go the Traditional Council with my identity document. But when |
fried to conclude the fease in my name [ was told that the ngonyama Trust
does not allow a woman to conclude the fease on her own, and that | needed a
male relafive to conclude it on my behalf. | did not understand why this was the
case. Since there was no male relative that could do it, they told me that the
mah who was my partner at the time would have to conhclude the lease In his-

name on my behalf.

| explalned to the Traditional Council that this land did not belong to my partner
but was mine. | told them my sister and | had built all these houses on the land
ourselves with our own money — my partner had nothing to do with the land and
all the work we had done on it. The Traditional Councit and the induna resclved
that | could sign the lease alongside my partner, but the lease would still be

made out in his name,

| then went to the Traditional Council with my pariner, Zakhile Napoleon
Khanyile, to conclude the lease agreement. When we got there we were not
given the opporiunity to thoroughly read the forms we were given, The only
information we were given was that this was a form to apply for a isase. Nothing
further was explained to us about what the form said. A woman who works at

the Traditional Council’s offices filled out the form and instructed us to sign it.

We were then told to go to the municipal offices with the signed form to

compiete another form. When we got to the municipality, an official fook the

HL b




22,

23.

24,

documents from the Traditional Council, my identity document and my partnet's
identify document, and completed another form for us. We were instructed fo
sign these forms as well, with no explanation about the purpose and contents of
the form. We then took this pack of forms back to the Traditional Council,
where we were told the forms would be sent to the Ingonyama Trust for

processing. They sald the lease would arrive in the mail in due course.

Before the lease came in the post, a representative of the Ingonyama Trust
came fo survey and measure out my plot {o determine the amount the rent
would be. When the official was there, he told me that my land was too big and
that it would mean that | had to pay more rent. He suggested that | decrease the

size of my plot so that | would not pay an excessive amount in rent.

The first time | found out how much the rent would be was when the lease
eventually arrived in the mail with the rental amounting to R1680. When | got
the lease | saw that the Ingonyama Trust had actually made it a commercial
lease, this lease was meant to run from 1 April 2011 until 31 March 2051. | have

attached a copy of this lease, marked “HLN 1",

A new residential lease, alsc in Zakhile my partner's name, was recently
relssued. This lease commenced 1 February, 2014 and will run until 31 January
2054. | have altached a copy of this lease, marked “HLN 2". The rent in this
reissued lease is R1600, | do not know why there is a difference in the rental

amounts.

H-L
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25,

28.

27.

28,

| have not paid any rent since the first lease arived. 1 have received lefters
from the Ingonyama Trust addressed to my partner saying that | am In arrears
and that | must pay. | have not paid the rent because | cannot afford to pay it —
the little money that comes into our household is used to take care of the
children, Also, the lease is not in my name and my rights are not protected like
they said they would be. When | first took steps to conclude a lease | did not

fully understand what was going on. But | now see how much it has weakened

my rights,

Before the lease was concluded none of the impottant provigions were
explained to me. Nothing was explained to me about the 10% increase or that if
payment is not made | could lose my land. When | went to the office of the
Traditional Council and Iater to the municipality, | was made to sit there while an
official filled out the forms and | signed where | was told to sign. [ have heard
numerous accounts from other members of the cornmunity that this was their

experience of concluding the lease as well.

| signed the lease because they sald if you do not sign a lease your land will be
taken, and | did not want to fose my land. | also wanted to be able to borrow
money and they said | needed a lease fo be able to borrow money so | could

start my business,

I went to my brothers and the induna for this land so my sister and | could live
peacefully. As per tradition | paid the once off fee that is required, Now they
want me to pay the Ingonyama Trust every year. | do not even understand

R L b
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where this money from the leases is going because it is not going to the
community. | do not understand why the Ingonyama Trust is coming into our

communities and requiring these things of us.

G I
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The Deponent has acknowledged tc me that he knows and understands the contents of

LY

rr—— . V7 )
Sozih on this Qlﬂ' day of Of’éfw 2018 the regulations

contained in Government Notice No. R1258 of 21 July 1872, having been complied

this affidavit, which affidavit was ?gned and sworn to or before me at

with.

THOMAS IGNATIUS HERMANUS WESSELS
COMMISSIONER OF OATHS ;
PRACTISING ATTORNEY-RSA 3%
166 PIET RETIEF STREET o
PONGOLA 3170 '

'TEL: 072 160 4406 FAX: 086 244 7014
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' ftem 1

THE ¢ HNT

INGONYAMA TRUST BOARD ~ LONG -TERM LEASE OF

PREVISES

THE SCHEDULE

The Ledses

1688 1t

Mr Zakhele N, Khanylle of £.0, Box 393 Jozini 2649,
1D No, 6002205938087, hie being duly authorised,

hi Ttem 2

‘The Premises

|
|
All that portion of Portion 6 of the Farm Reserve No.16 §

No,15836 HV in exient 0.47ha (move or less) as shown {
on the attached plan. i

The Rent {subject to Clauge 4.2)

1£1680.00 (one thovsand six hundred and eighty rand)
ner annum,

Escalation Percentage

10% per annum,

Commencement Dite

1" day of-April, 2011

Términation Data

31% day of March, 2051

- Applionble Traditional Councli

Mtsinde

Use of Premises

Please Inittal here. '

Stndard oagtepm lesspammdod
Tanuary 2004

Private Residence

HIE‘\ Vlﬁas.!
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2.
3.1

342

33

34

35

3.6

Staretyrd bop-tens beastamended

fenuany’ 2008

THE LEASE
DEFINITIONS

In this lease, unless the contexd olemrly indicates other wise:

use of a word denoting the singular will inolude the plural and vice versa,

use of a word denotiig one gender will also mean the other genders, and

the following words will have the meanings given:

“Lessor® will mean the Ingonyama Trust, established by section 2(1) of the KwaZulu-
Natal Ingonyams Trust Act 3 of 1994 (as amended),;

*Iessee! will mean the person déseribed in Jtem 1 of the Schedule;

“premises” will mean the premisés described in Itém 2 of the Schedule;

“Schedule” will mean the Scheduls at the beginning of this lease; and

“mprovements” will mean any fixed strusture of any kind whatsoaver crected on thié prémises.

The Schedule and Amnexures “A” “B" and “C” if applicable, will form an integral part of this

lease.

THE LEASE .
The Lessor hereby Jels to the Lessse who herchy leases the premises upon the terms and
conditions stated in this tease,

THE PERIOD

This lease shall, notwithstanding the date of signature hereof, be deemed to somnente on the
commencement date statéd in Irem 5 of the Scheduie and shall, subject to the provisions of this
jeasé, terminata on the termination dete stated in Item & of thé Schedule,

The Lessee may at Jeast 180 days prior to the termination date, in writing apply to the Lessor for
an extenalon of this lease for such further period as the Lessee may in such application indicate,
efther upon the same térms and conditions es stated in such application of upon modified terms
and conditions ag stated in such application.

The Lessee shall, together with any application veforred to in clause 3.2, submit the written
consent of the taditlonal council referred to in Item 7 of the Scheduje, to the extension of this
{ease as applied for,

The Lessor shall, prior to the terminition date, in writing advise the Lessec of ils acgeptance or
rejestion of tie application for such extension, or it may notify the Lesses of any terms and
conditions differing from those proposed by the Lebsés in the application for extension, subjest to
which it is prepared 1o'extend this lease,

The Lessee shall, prior to the termination date, If the Lessor has submitted terms and conditions
differing from those praposed by the Lessee in-the appiication for exterision subject to which itis
prepared o extend this lease, in wriling, notify the Lessor if hé accepts of rajects such modified
térm and conditions,

In the-event of the Lessor accepting the.application for an extension of the léase made in terms of
cjause 3.2, orin the event of the Lessee accepting the madified ténms and conditions submitted by
the Lessor as contemplated in clause. 3,3, then this lease shall be deefned to have been extended in
acoordanch with the ternis and conditions so agréed upén and the correspondence exchanged
betwaen ‘the paries a§ contempisted hergln shall be deemed to be an integral part of this
agreeniont unless. the parties agrse to record such exténsion and the terms and conditions

applicable thereto in writing oyer thelr signatures.
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3.7

3.8

4.

411

4.1.2

4.2

4.3

4.3

4,3.2

4,33

434

43,5

4!3!6

437

Stirvhard gty teasomendad
Jebuary 2008

The Lessor agrees and undertakes o agree t6 an extension of this lease as applied for in terms of
olabise 3.2, unless it has 4 compelling reuson fot tb do so, which, without limiting the generatity of
the aforegoing, rmay includé the fuilure of the fraditiona) authority to consent to such extension, the
adverse behaviour of the Lessee during the initia) periodl of the lease and lapses In the timeous
payment of rent.

The lessee shall ba entitled at any time to terminate this lease on 12 months written natice to the
Léssor.

THE RENTAL

the Lessea shall pay rental o the Lessor of the amount stated In ltem 3 of the Schedule, and any

additiondl rent as may bé provided in the schedule and Annexure B hereof,

The renta) due for a financial year will be invoiced once the lease is finalised and will be involced
{for the full year) at the beginning of a financial year for subseqient years,

The rental payable in terms of this lesse shall escalate annually on the annual amiversary of the

commencement date, or if the commenciment date is a date other than the 1 duy of a month; on_
the 1 day of the month immedintely following the annual anniveréary of the commencement date,

by an amount equal to the escalation percentage set out in ltem 4 of the Sphedule,

Notwithstending the provisions of Clause 4.2, the Lessor shall be entitled, in its discretion, to
require the Lessee to pay a-fair market rontal in respect of the premises subjeot to the following!

the Lessoi mey only exercise such entitiement on writien notice (“the rental adjustrent notice™)
glvert no less than 60 days prior to the expiry of each 5 year period of this agresment and such'iew
fair market rental shall take effest o8 the expiry of- such 5 year period;

for the purposes of calculating the fair market rental of the premises it is recorded that the
improvements have been effected by the lessee st its own cost and the rent shall ‘ageordingly
refleat this;

the partics shall endeavour-to agree a fair market tentsl for the premises but failing agreoment in
writing within 60 days of recelgt of the rental adjustment notice then such fair market renial shall
be defermined by an indepandent valuer ("the Value");

the Valuer shall be a suitably qualified valuer based in KwaZulu-Natsl agreed on by the parties,
Dut failing writien sgtament within 7 days of request by either party, shall be 2 person nofnifated
by the Chairman or his Deputy for the time beling of the § A Institite of Valuers, KwaZulu-Natal
branch;

the Valugr shall act 88 dn expert and not as an arbitrator, his determination of the rental shall be
final and binding and his costs and charges shall be bore by the parties in equal shares;

thereafter, the Lessor shall be entitled 10, and the Lesseo may initiate a veview of guch fair market
rentel upon the expiry of éach 5 year period of this lease calculated from the date on which the fatr
markét renta] In.respect of the premises took effect in terms of clause 4.3.1, by giving written
notice 1o the other party no less than 90 days".prior to the expiry of such § year period, and the,
provisions of claises 4.3.1 to 43,5 shall otherwise apply (with the changes required by the
context); ,

the Lesséo shall be entitled to tenminate this leasé by glving the Lessor no léss than 3 inonths'
written rotice within 90 days of the datc on which the fair market rental first takos effect in-terms
of clause 4.3.1 or the date on which any adjustment to tho fair markef rental takes effect pursuant
to clause 4:3.6, as applicable, :

Plegse iniilad here
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Jenyary 2

The rental shatl be paid in advance,

Tha rental shall bs paid, without deduction or demand and on due date, to the Lessor gither:

at iis office at 188 Hoosen Haffejeo Strect, Pletermaritizburg, or

by deposiling the renta) to the Lessors Hanking Account at.the First National Bank, Branch Code
257355 Account Number 62004600038 (Ref No.ZNKHANYlLEXXXXﬂﬁl 688).

The Lessee shall be entitled to determine to which place referred to In Clause 4,5 the rental shall
be paid, but the oiws shall be on the Lessee to ensure that such rental reaches the Lessor In a
mannet enabling the Lessor fo immedistely utilize the moneys so received by it for its own use
and benefit,

Notwithstanding the provisions of Clause 4.5, the Lessor may from time to time, o its sole
discretion, substitine anothier address or bank ageount, as the place for the payment of rental, by
giving the Lessee al 1east one months written notice theréof,

The rental payable In terms of this Jease shall bie exclusive of value-added tax, and the Lesses shall
pay.any such tax to the Lessor simuitaneously with the payment of rental in yerms of this lease.

THE TRADITIONAL COUNGIL GONSENT

This lease shall be subject to the suspensive condition that the Traditional council refetred to in
Ttem 7 of the Schedule grants its consent to the leas¢ of the premises o the Lesses in accordance
with the provisions of this lease, which consent shall be obtained within 60 -days of the signing of
this lease by the Losses, failing which the lease shail lapse:

In the event that the said Traditional couneil withdraws ils conscnt 0 the lease of the premises to
{he Lessee In terms ofthis ledse prior to the termination of this lesse by effluxion of time for good,
reasonable and objectively determined cause, then such act by the Traditional cowneil

shall be deered 10 constitute a dispute between the Lessor and the Lessee-which shall be vesolved
by mediation and erbitration 8s ‘hercinafter provided, and the parties may include the sald
Fraditional counci! as & party to such proceedings.

In the event of an arbitvator coming to the conolugion, on a balance of probabilities, that the
grounds upon which the ‘Traditional council hes withdrawn its consent are good, reasonable and
objectively determined, and that it would in the circunistaices be fair and equitable to the perties
to this lease and to the Traditional couniell, to amend tho terms of this leasp, or to terminate this
Jease, then the arbitratdr may, with the conseni of the Lessor, make an appropriate award
decordingly, but subject 10 the provisions of Clanses 53,54 and 5.5,

The Lessee hereby walves and abandonsi-

any ¢laim for loss or damage he shay in law have against the Lessor; and

any claim he may in law hove against the Lessor for or In respeot of any compensation for oF in
respeict of any improvemenis mede by the Lessee to the premises whilst occiipying the same in
terma of this feass, whisther authorised under this lease or not

whera suth olaim for 14ss or damage or-gompensation arises, directly or consequontially, from aity

award made by an arbitcator in terms of Clause 52.1.

Notwithatanding the provisions of Clause 5.3, an arpiimtor may, in his discretion, in any award
ameniing or terminating fhis lesise, order that the Lessor shall pay & syecified sum of raoney to the

Lossee us anid by way of compensation for any suoh improvements, if hé deems it objectively fo bé
just and equitable to do $o.

Please initial here E * kes.
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5.5

5!5"

6.2

6.3

6.4

6!5

Any compensation awarded by an arbitrator in ferms of Clause 5.4 shall be timited to an amount
not exceeding the cosis, including labobr and value-added tax, incurred by the Lessce in and about
the making of the improvieménts in respeot of which compengation is te be paid,

The arbitrator may order'that such compensation shiall obly be payable to the Lessee by the Ledsor

on disposa) by the Lessor of the improvemenis concemed of the rights to the use and ocoupation
thereof to a third party by way of lenge, :

USE OF PREMISES AND IMPROVEMENTS

The Lesses acknowledges that it has inspected the premises and acknowledges them 10 be in a fair
and usable &tate of repair, save for any defects referved to in Clause 6.2.

The Lessee and the Lessor, represented by 2 duly appointed agent, shall underiake an inspection of
tho premises within 21 days of the date of the commencement of this icdse, and they shall jolntly
record any defects which are present in or 6f the premises, and two copies of such record shall be
signed by or on behalf of both parties and a copy retained by each of them.

The Lessea shall maintain the premises, but taking into account the state of the Hems referred to in
Clause 6.2, in 2 good state of usable tepair during the curfency of this tease, fair wear and ear
excepted, and It shall repait.or replace any part thereof which is damaged, destroyed or lost during
the guirency of this lease,

The Lessce shal) uge the premises only for the purposes set oul in Item 8 of the Schedule and for
no other prirposs, provided that he may undertake such additional activities which are ordivarily
and necessarily ancillary to suich-main use:

Notwithstanding the provisions of Clause 6,4, the Lessor may, in writag from time to time during
the currency of this lease, and with the consent of the Traditional Authority deseribed in Tem 7 of

the Schedule, authorise the Lesses 1o use the promises for any other purpose specified n such
wiittert consent,

6.6 The Legsos

6.6.1
6.6.2

66,3

6.7
6.8

6.8.1
42
6:8.3
6.8‘.4

Stadard Yoo tom kexgonnicided
Jatwury 4603

does not warrant that the premises aré suitable or fit for the purposes for which the Lessec intonds
10 use them, and the Lessee1akes occupation of the premises in terms of thic laase as they stand;

is not obliged, and shall not at any stage during the cutrency of this lease, or any citended perlod
thereof, b obliged, to maintain, repair, renovaté, rebuild, refurbish, cléan or piter any part of any
improvements existent or to be erected on the premiges.

shall not be.obliged or be raquived to make provision for or supply any services to the premizes,
and gl services, inoluding water, eléotricity, telephone, sevwer and septic tank services shall be
anguired by the Lessos at its sols cost and exprnse; both as to the installation and the inaintenance
thereof aind in respeat of the supply theteof.

1t is recorded that the Logses has undertaken the iImprovements déseribed in Annexure “A' to this
lease, and the Lessor has consented thereto,

"Fhe Lessee shall comply with all legal requizements applicable to the use and oucupation of the
premises by the Lessee and to effecting the Improvemenis referred to in Clause 6.7, including, but
not limited to:

any plahning approvels reqiiived from any loca) authonity;

any Zotiing of the premises Jimiting the use of thé premises for any speolfied purpose;

any envifonmental laws or regulations, ,
Notwithstanging anythibg to the contrary in {his leage contalved, no provision of fhis léase shall be
interpreted as constituling the consent of ti& Lessor to the subdivision of gonsolidation of the fand
heteby Jeased as described in gtotion 21(1) of the KwaZulusNatal Planning and Development Act
No.§ of 2008 and.any applisation by any person ot riunicipality, including the lesses, for the
spproval of any such subdivigion or consclidation under section 26(3) of that Act Is spesifically

prohibited,

oL
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69
6.10

6.10.}

6,10.1.1

The Lesses shall produce proof that e has complied with the provisions of Clause 6.8 if domand
is made therefor by of on Lehiall of the Lassor,

The Lessee shall not commence the construction of any impravements without the written
approvat of the Lessor to the specific plans and specifications applicable to such improvements
being first had and obtained.

Prior to e commencerent of any improvements as contemplated i Clause 6.7, and after
recefving the approvals referred to in Clause 6.8, the Lessce shall submit detatted plahs and
specifications to the Lessor, for the Lipssor's approve), indicating the nature and exient of such
{improvements and the matefials fo be used in the construction thereof.

The Lessor shall bé entitled to require the Lessee to miodify or amend any such pléns or
specifioaions, but only on good and ebjective grounds, and it shal} not unreasonably withhold lis
approval to such improvements,

6.10.1.2 In the ¢vent of the Lessor not communisating with {he Lebseo as provided for in Clause 610,11

6.102 .

6.1

6.12

6,13

within 60 days of the receipt of the plans and speclfications referred to in Clause 6.10.1, then the
Lessor shall be deemed to have approved of such plans and specifications.

In the event of the Lessor and the Lessee belng unable 16 agree upon the nature of the extent of
such improvements, then sich dispute shall be tefeited 1o mediation and arbitration as hereinafter
provided,

Unless special written authority is given by the Lessor, the Lepssee shall commence anhy
development as ¢ontemplated in Clause 6.7 within twélve months of the commencément date and
shall complete the development 1o the satisfaction of the Lessor within a period of twenty-four
months of the comniencement date, and this lease will lapse if the development is not 80
completed .

Unlegs the Lessor diregls otherwlse, the lesste shali, within six months of the date of the Loase,
fence the boundarles of the premises and the fessee shall, during the currency of this lease
inoluding any extended pericd thereof; maintain the fence to the satisfaction of the Lesor,

If the Lassee, at any time during the currenoy of this lease, wishes to undertake any struotural

alterations or sdditions o the premises, he shall comply with the provisions of Clauges 6.8, 6.9
and 6.10 hereof, aud the sub-Clanses thereof,-and any referencé in such Clauges or sub-Clauses 1o
jmprovements shall, for the purposes of this Clause, be deened to be a referonce to the struotural

alterations or additions comemplatéd herein.

7 STANDARD CONDITIONS

7.1

12

7!3

74
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Save with the writlen authotity of thé Lessor, no clectrical poweér or telephone-pole or Jine or
water, drainagge or spwer pips being upon o¥ passing through, over or under the premises and no
replacement thereof, shail be maved or ip any way be intetféred with and reasonable accoss
thereto shall be pregerved to allow for ingpection, maintenance, repair, rencwal and veplacement
thercof.

The Lessor shall have the right to-grant to 2 statulory corporation or parastata! organisation, the
right freely 1o exetclse or have & public seryitude over the preniises for the purpose of praviding
and maintaining public uttiity seryicss and more partivalardy for the purpose of erecling telephone
o olectric power poles, installing slectric or telephone wires and cables, laying down draits,
gewers or water pipes and maintaining the same, provided that such right shall take into acoount
the Interests of thie Lesses undor this lease.

No act, matter or thing, whalevér, shall be dope or permitted to be done upon the premises or any
pait of such premises which miay cause or 1éad to potlution of the enviconment or result in the
oreation of any hazard to the health of other persons, of becomé & nuisence or anhoyance 19 or
damiage oF in any way interfere with thé peace and comfort of adeupiers of adjoining br other
premisgs in the neighbourhood,

The lease Soés not extend to or include the. rights to predious or bads metals; précious stones,
minetdls, and mineral products on or under the premises which shall be and repiain the property of
the Leisol.
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The Lessee shall not be entitled to recelve any yents, royeities, or other money or ofher
cansideraiion payable under aiy concasgsion or in raspect of precious or base metals, preclous
stones, minerals, and mineeal products on or under the premises or any othér part thereof,

The Lessee shall be responsible for and shall timeously pay to the focal and relevint authorities all
rates, taxes and any other similar outgoings which way be levied on the feased premises from the
date of copmencement of fhis Lease, 1t is recorded that such rates, taxes and any other simflar
gutgoings may be levied and imposed af the discretion of the ledsor and the levying dutharity
notwithstanding any exemption thai may be enjeyed from time fo timo by the lessor.

In the event of the Lesses failing for any reason whatsoever (0 make such payment, then the
Lessor shall be entitled to make such payment and recover the amourit o patd from the Lessce on
demand,

The Lessee shall permit eney on tho prémises ot any reasonable period of the day by any duly
empowered:-

officer, employée, servant or agent of the Lassor

employee, servant or agent of any statutory corpoiation or parastatal orgenization established to
provide and maintain public utitity services.

The Lessee shall, during the currency of this Jease, including any éxtended period thereof, but
subject to provailing seonotnio ciroumstances, ensure fhat the devclopment ig occupied and
wtilised for the puiposes intended, and any failure to do 80 shall constitute a breach of this leasc.
The Lesses shall at all times bizar the cost of refuse remaval from the Premises and the cost of all
clectricity, gas and water consumed on the Premises, provided however that should the Lessor at
any time pay any of these amounts; then the Lessee shelf be obliged 16 refund such amounts {o the
Lessor on demand, -

MAINTENANCE

The Lesses shall, at jis own expepse, during the currency of this lease, inoluding any extended
period thereof, praintain all improvements erected or to be erected on the premises, and all Hxtures
and fittings being pant of such Jmprovements, t0 # standard commensurate with 4 development of
{he naturé of the improvements AoW existent or in the future to be erected on the premises under
the provisions of this lease, and it shall wndértake all repairs and renovations required from time to
time without undue detay.

The Lessor shall bo entiifed 1o criter upon and ingpect the premises and all improvements made
thereon it any regsonable fiie, and it shall be entitied to require the Lessee 10 comply with the
provisions of Clauge 8.1, and any. fillure by the Lessgs to comply with such notice shall constitute
a breash of this lease.

iINSURANCE

The Lessée shall at ol times be resporisible for the insurance of al) improvements now axistent or
in the fiture 1o be erected on the préiises under the pravisions of ihis lease and shall produce
ovideiice in the form of Policy and premivm receipts thereof if so required by the Lessor, anid the
Lessor shall have no obligation to insure any such item whatsoover. ‘

Evety ingurance polioy referréd to in this clanse shalt be ceded to the Lessor as beneficlary
théreunder, provided that the Lessor ghall utitize the proceeds of gy such policy solely for the
puirpose of restoring the improvements insured arid for no other purpose.

The premiums on ahy suoh insurancé policies shalt be paid by the Lessee who.shall provide proof
of such payment to the Lessor,
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Thie Lessor agrees dnd uhderfakes, at the request of the Lessee, to undertake to and on behalf of
any financial ingtitutions that advamces funds to the Lessee for the purposes of making
improvements 10 the rrcmises, against the security of @ morigage bond to be-replstered oyer this
Jease, that it will utilize the proceeds of any insvrance clalin made on any jnsurer under aay
insurance policy referred to In Clause 9.1 solely for the purposes provided for in that Clause.

DESTRUCTION OF PREMISES

This jease shall in no way bé affected by the partial or total destruction of any improvements
erepted or to be erected uipon the Premiscs.

fn e even! of total destruction of any irpprovetnsnts, the Lasses shall be obliged to either.olear all
rubble ind debris from the prémises o that it is rendered into the condition the premises werd in
before the improvements were thade, and thereafier the Lesses shall ensure that the premises

remaing in such condition, or the Lesseo shall procure thit futher improvements of & gimilar
nature to thoss destrayed are erected.

The Lesseo shall comply with the provisions of Clausé 10.2 within 90 days of the accurrence of
the event thel caused the destruotion of such improvements, or such longer pelod as the Legsor
may in wrifing allow.

In the event of elther the partial or total destruction of buildings upon the. Premises, the Lesses

shall not be-entitled to any romission of rentel whalsover.

CESSION, ASSIGNMENT AND SUB-LETTING

The Lessee.shall npt cede or adsign {his Jense, either in whole.or in part, nor sub-let the premises
or any portion thereof without the consent of the Lassor first being oltained. )

Tn the evént of the Lessor agrebing in forms of the above sub-clause to the sub-letting of the
premises by the Lessee, the Lessee agrees to procuro thit the ltimate Sib-Lessee of the premises,
or any portion fhereof, shall, et all times, be subject to the torms and conditions of this Jease,

The rights ‘vested in the Lesseg under and in terms of this lease shall be personal (o the Lesses only
and shall not extend to any company, close corporation or other legal critily with which the Lesses

is associated with or in‘which the Lesseo may hold shares, 8 members interest or other interest.

NO CLAIMS

The Legsee shall not have any claim agalnst the Lessor for any loss or damage, which the Lesses
may guffer: '

by reason of the premises or any portion thereof suffering from some defective condition; or
arising out of vis mafer of cansus forthins o any other cause either wholly or partislly outside of
the Lessor’s control; or '

arising outside of the negligence of the Legsor.

The Lessor shall not be liable for any lods or damage sustalned by the Lessee, any sub-lesses, any
employee, guest or invites of the Ledses or of any Sub-Lesses, arlsing from any cause of action
atlsing from the use and occupation of the premises by any such person or institution, or thelr
presence on the premises, and the Lessee heteby specifically judemnifies the Lessor against any
stich claiin, and provgises and undertakes to male good to the Lessor any.amount that the Lessor

sy In law be obliged to pay in respect of any avioki oldin

BREACH AND GONFLICT RESOLUTION

In the event of the Lesses failing to pay any vental payable in t¢rms of this iease on due daté
without deduetion or demand, and fafling to remedy suoh default within geven {7 deys of the

pecsipt of written denand made therefore by or on behalf of the Léssor, then the-Lessor rhay, on
twenty four. (24) holirs written notice to the Lesses declare this lesse to be cancelled and it may

thersupan retake possession of the premises: Should the Lessor knowingly of neglii;ent!y breach

“E - MIKD8,
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any misterial provision of this agreement that is invapuble of being vemedied, or, should the Lessor
breach any provision of this agreement which is capable of being remedied and fail to commencé
to remedy such breach within 14 days of a written notlcs from the Lessee requiring it to rectify
such breach or to complete remedying such breach within a reasonablé time, then in iy of thost
evenits the Losseé shall be entitled to cancel thils lease without prejudice 10 any of its other rights

including its right to olaim damages.

Shoutd the Lessor dispute the Lessee’s right 5o to cancel then any such dispute shall bo reforred to

& court of competent jurlsdiction.

132  Should the Lessor cancel this lease in terms of Clause 13.) and the Lessee dispute the Lessor's
right soto dancel this tease and remain in accupation of the prémises, them:

13.2.1 the Lessée shall, pending the detormination of such dispute, coftinue 1o pay to the Lassot on the
due daté thereof, all amounts dus under this lease, Including rental, and the acceptance thereof by

the Lessor shall be without prejudice to the Lessor's tights;
{3.2.2 should such dispute be determined in favour of the Lessor,

then any such payments shall be

dessed (o be accounts paid by the Lessee on account of damages suffered by the Lessor by resson
of the eancellation of this lease, antor the unlewful holding over by the Lessee.
13.3  Any issue or dispute arising from ity cause pontemplated in Clause 12.1 shall be resolved by 2

court of gompeteit Jurlsdiction,

i34 I the event of there being dny breach of this lease by cither party (other than a dispute

contomplated in Clavie 13.1); or ny dispute or disagreement betwesn thern as to interpr

tation of

sy provisions of this lease, or in the event of.any provision-of this Jgese providing for the
resolution of such dispute by mediation or arbitration, then such dispute or disagreement
(hereinafter collectively roferred to as a "dispute') shall be referred to mediation and arbiteation In
the manner set out in Clavse 13.5, provided that the parties first shall have attempted to resolve
guch dispute at two consecutive meetings prior Lo referving such matter acqordingly.

135 Any dispute referred to in-Clause 13,4 shath
13.5,) in the first instance, be referred to mediatfon; and

13.5.2 if such mediation does not reaolve such dispute within @ poriod of ten (10) days of being 59

roférred, thin the dispute shali be refesred to arbittation;

and such proceedings shall be condugted in accordance with the provisions heteinafter set oul,

136  Either the Lessor of the Lessee-may refer any dispute to the President of the Natal Law Society
with & request that he appojnt 3 mediatot, and, if netessaty, an arbitrator, in accordance with the
provisions of this agreement. The partles to this agretment agres o accept any such medistor of

arbitrator so appointed by such President,

137  Arbitedtions shall be conducted in accordance with ihc provisions of the Avbliration Act, No 42 of

1065, subijeat to the provisions of this agrecrhent.

138  The issue which the arhitrator shall be asked to decide will be determined by the party réféming

the dispute to arbitraion,

13.0  The atbitrator shall have the power to decide on the procedure he/she shall adopt in the conduct of

any axbitratlon proceedings.

13.10 The paries to any dispute may elect to have fegal representation at any hearing before any

arbitpator appointed in terims of this clause.

13.J1  In réspect of any dispute resolving proceedings conduéted i terms of this agreement, it is agreed

that:

13.11.1 the proceedings shall be conducied expeditiously consistent with fair practice;
13,112 the mediator or arbitrator may consult such advisors. as he may deem riccessary to assist him dn

gy matter of 2 technical nature;
1312 Hls expressly agreed that:

12.12.1 edch pady shall bea¥ thell own costs. of any mediation or arbitration proceedings undértaken under

the provisions of this agreement, jneluding the-costs of legal reprasentation;

13,12:2 each party shall bear an equel share of the osts of the medistor and/or arbifratdf and any costs

associated With such appointment, the parly firstreferring any dispute 1o mediation or axbifeation
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under the provisiong of this Clause being responsible-for the collection iind payment of such costs,
provided thai In the event of the arbitrator being of tho opinion that any party to the conflict hes
aoted jn bad faith, maliciously or frivolously; or in the eveit of any party linble to contribute
towards. any costs in terms of this Clause failing or refiising to pay such costs within a reasonable
period of demand being made theréfore, theén such arbitrator miay direot that such party shall
refund to auy other party the reasonable costs of such arbitration or any part thereof, or pay such
contribution, and such award shall constitute a liquid debt dus by the party against whom it Is
mada in favour of the other parties to this agreemént,

An aibitrator shall be entitted, either:

to order speolfic performance 10 reotify a breach or,

at the request of either party spacifically made thergfor, L0 declare the lease cancetied,

In the event of either party failinig td comply with an order of spesifio performance made by an
aribitrator, then the other party may approach a Court of competent jurfsdiction to enforce such
order s though such order weve an order of that Court.

Any party that has suffered loss o demage es & result of 8 breach of this leage by the other party
shall be entitled, npon any arbitration proceedings being completed, and based on the findings of
the arbltrdtor, to récover such loss or damage from the other party in ahy Court of competent
j“ﬁSdiﬁﬁoni

Any dectéion of an arbitrator shall be binding on the parties 1o the dispute and shall, subjest to the
prglvisiqns of Clauses 13.14 or 13,15, not be made the subject of any legal proceedings by any
such parly.

The parties to this agreement agree and undertake that they shall conduct their relations with each
other arising froin this agreement.in & spirit of good faith.

TERMINATION

Subject to clause 3 upon the temination of this lease for whatever reason, whether as a
cohsequence of the sffluxion of time or otherwise, all buildings and other permanent structures on
the Premises skiall remain the premises of the Lassor, without compeisation of any sort ta the
Lesseé.

MISCELLANEOUS

The Lessed, ol its expense, shall be entitled to affix and erect such signage in and about the
premises as may reasonably be required for the purposes of any commercial ‘businesses to be
conducted on the premises, provided thet, upon the termination of this jease for any reason
whatsoever, the Lesses shall, et ilg expense, in consultation with the Lessor, remove all such
signage and restore the Bremises and dny Jmprovements-situpte thereon to a clean and tidy state
commensurate with & development of this nature.

The Lessee shall, and it shall trke all reasonable steps 10 ensure that ahy sub-lessees, employees,
contragtors and other invitees, at.all thnes comply with ali laws and starutory, municipal and other
by~ faws and regulations applicable to the Premises and the activities to be canled on therean, and
in particulay, they shall recognise and respéct the Inkosi and tribal authority of the ‘Traditional
Counil referred to in Item 7 of the Schedule.

The Lessee shall, 4nd it shall use Its best endeavours to ensuré that sny sub-legses does, employ
persong from the gormunity resident in and about Jocation of the premises in préference o any
persons nét sa resident. )

I the Lesses employs any pérson who is not so restdent, he shall, if calied upon by the Lesson,
provide & written explanation asto the reason for such efployment. _

The Lessee acknowledges that he {s aware of the provisions-of the Interm’ Protestion of Inforal
Land Rights Act 31 of 1996 and he shall obseryé the provistons of that Act in regexd to any
persons holding informal rights to land as defined in that Act'to Any part of the.premises,
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aré not subject to the rights of Bny person holding informal rights to land as defined in the Interin
Protection of Infornizl Land Rights Act nor that the jand is not subject to & claim wnder the
Restitution of Land Rights Act 22 of 1994, and it shalt be incumbent on the Lessee to take
eppropriate enquiries to ascertain whether such Acts apply to the preiises,

The Lesses records and scknowledges that the Lessor has given him no warranty that the premises

The Lesses records and acknowledges that the Lessor has given him no warsanty that the premises
are 1ot subject 1o the rights of any person holding informinl rights to land as defined in the Interim
Protection of Inforinal Land Rights Act nor that the Jand is not subject to a claim under tha
Resfitution of Land Rights Act 22 of 1994, and it shafl be fncumbent on the Lessed 1 make
appropriate enquiries Lo ascertain whether such Asts apply to the premises.

The Lessor shall not be required .or obliged 10 give notice to yadate, of to take any steps fo eviet,
any persons residing on the premises on the cammencement date oF at any time $hercatter,

The Lessée shall not; without ihe written consent of the Léssor, permit any person 1o oecupy the
premiges during the currérioy. of this lease, oF any extended period of this loase, under
cirounistances which shall enable such person 10 claim a right in law to use and oceupy the
premises independently of the Lessees vight to the use and occupation of the premises under this
lense,

This Lease shall be nterpreted and construed in aceordance with and any proceedings arising
therefiom shall be governed by the laws of the Republic of South Aftioa,

No agrezment shall bo deemed to xist between the parties unii! this Lease has beon duly signed
by the Lisssor and the Lesbog,

This agreement constitutes the entire contract between the parties relative 10 the subjoct matter
heraof and this agreement eancels any prior ngresment betwesn the parties with regard to the

-swbject matter horeof unless gpecified to the coptrary. No verigtion of any of the terms and

conditions of this agreement will be binding on the parties wnless committed to writing and signed
by them respectively. _

1f any provision in any definition is or contalns & substantive provision imposing rights and/or
abligations on a partys effect shall be given to sych provision as if it were a substantive provision
{n the.body of this agreerment,

Ne indulgence which any party may grat to sny other ghall prejudico-or constilute a waiver of the
rights of the granton, who éhatl not thereby be préoluded from exeroising ahy rights against the
geantes which may have artsen in the past o might arise.in the futire.

Any referengs to’ aii enactment s fo that enactment as at the date of tignsture heréof and 88
amended or re-enacted from time to lime,

No representations or wartanties of any nature whatsoever, eXpress or implicd, have been made by
the Lesdor or any person purporting to act on {he Lessor’s behalf o induce this Lense.

This Leage shall be binding on the sticcessors in title of the parties,

Clause headings in this Lease are for tonvénience only and shall not be taken into adcount in the
interpretefion hereof.

When any number of days is presctibed in this agreement, these shall be reckoned exclusively of
the, first and inclusively of the ldst day, unless the last day falls on 8 Saturday, Sunday Or Public.
Holiday, i which case, the last day shall he the next sucoeeding day which is not a Saturday,
Sunday, o¥ 8 public Holidey.
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16. DOMICILIUM

16,1  The pariies choose the following addresses for the purposes of notices in regpect of matters arising
out of or in connection with this lease and slso as addresses for the purposes of domicilimn citandi

el execuiandi:

16.i.1 Tho Lessorat: 188 Hoosen Hnffejer Street, Pistermaritzburg, 3200. '

1612 The Yossee ot the Promises being: All that portion of Portion 6 of the Farm Reserve No.16
No.15836 HV. _

162  Any notices which are to be given in lerms of this jease by either party 10 the other party shall be
presumed, unti] the conirary in proved, to have been received:

1621 if posted by registered post 7(seven) days after the date of posting;

1622 ifdelivered by hand, on the date of delivery;

1623 if ransmitted by facsimile, on the day of transmission (if transmitied on a business day) or the first
business day afier transmission

163  Bither party may by notice in writhng from time to time alter ils address and fucsimile details.

17, COSTS

171 The casts and chorges for the preparation, exseution and stamping of this lease, and any stamp
duty payable on such 1ease, shall be borne by the Lessee.

18, DELEGATION

181 Thé Lessor may, in its diseretion, and from lime to time during the surfency of this lense,
including any extended period of this lease, delepate the-adminjstration of this lgase, or any part
thereof, to eny official in the employ of any depariment of the national government, of the
government of the Province of KwaZulu-Natal, any facal quthority within whose aréd the prerises
fall or the traditional council within whase area the premises fall.

182 Any writien dooument evidencing such delegation and signed by an authorised member of the
Ingonyama Trust Board shall be sufficient proof of such de!qgailon.
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19. REGISTRATION OF LEASE

19.1  In the event of the Lessee wishing to repister this jease against the title deeds of the land of which
the premises form & part, then if shall, at its expense
19.1.1 camse the premises to be surveyed 50 a3 10 produce a diagram of the premises for the purpose of

the registration of the lease;
19.12 obtaln the consent of the Traditional Council referred to in Jlom 7 of the Schedule to the

reglstration of this lease;
19,1.3 proceed to duly cause this lease to be 5o registered.
19.2  ‘The Lessor agrees and undertakes to support and co-operate with the Lessee in and about the

yegistration of this leass as contemplated {n Clause 19.1, and its signatute to this lease shall
constitute its consent 0 such registration,

Signed by Warren Eibert Robin Raubenheimer in s capacity as 2 member of the KwaZulu-Natal
Ingonyama Trust Board established in terms of section 2A(1) of the KwaZulu-Natal Ingonyama Trust Act
3 of 1004, he being duly authorised thereto by His Majesty the King, King Goodwill Zwelithini
KeBhekuZulu on the twenty-fourih day of March 2006.

Bigned at.........................,..“..........On hEsrerrsanresrressnsnlBY of....-....a...........,....*...........201l

As Witness

l- n.n".nu.u'-uunuu-u.--unl-nr-unnu uu-luansuunuu\un-nul-nuunuc‘q--

2. wphrrrpEERRRRIERRTIORRY S LY LY LR AR LA

Signed hy the Lesseeffor and on behalf of the Lessey by ,Z Nﬂkﬁ?ﬁflﬁfﬁa he being

duly authorised thereto by a fegolition the Directors/Trustee /Management Commitie of the Lesseo
adopted at a mesting held at /. TR B.E. T the oo DB 1y of 145 BRI Le........2001

As Witness
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ANNEXURE “ At
The following is & brief desoription of the improvements that the Lesses has effecied to the premiges,

(Lesseefo complete please it I suggested that the exisiing improvements aré also noted).
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Zakheie Napoleon Khanyile , Residential
Umkhanyakude |

Pin 8 of The Farm Reserve No 16 No 16836 - HV [BS

Zakhete Nepoleon Khanylle , Residenitil
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FORMITB 2

Description of site « Rt sttt sl .
. 242Nt bk

kN

-

Atamestingheldon 0T _TJttl~ R0 [0 a1
the

P Traditional Counoll Office, the ___ NIR
Fraditions] Councl ' Rind)

esolvad that it had no objestion to the application 10 scquire rights to land by

+

ﬂ-a N?"? (ﬁ Co t 1-9 { g ‘\,“1"“1( W, (give full partioilars of the nppma;u)

The form of tenurs thereof 10 be agresd betwesn the applicant and the Ingan)!lmn Trust Board &5
Tond owmer-ntaw in tenms of section 3 of the Ingonyams Trust Act, Act 2 0£11994, as smended.
This comsent §s given in terms of seetion 2 £5) of that Acl, i

{
Thi Tradltioriai Council eonfirms thet al} persons occupying of heving an intdrest in the seid Land
Trive been consulted end heve no ohjestions to the proposals.

The spplicant has been advised and confirms tint heishwit will viot do snything or erest any
structurs on Jand until an appropriate tenure right has been agread to ind the necessury dosurments
heve beansigned with the Ingonyams Trust Board.

(TSINDE TRADTTIONAL!

COUNCIL
09 JuL 2010
’ | PRIVATE BAG X12
_._UBOWMBO 3970
The consent sabmiftéd to the Tyust must bé in original, on Traditionsl Cauncil headed notepapar
and with a Tradidona Council date smp, .
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